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CHAP. 

Of the Obie&s of Traffic or Commercial Farfuit, 

.. ■■■ .•„'■ . :■ I\." •, ■' tlifi, It J/.-L. -A,,,, ■ ■‘hA.- ■ ‘ :V \; ■:'/' ifafri .V; M’f 


T HE objefis of traffic or commercial purfurt may be divi¬ 
ded. into three clafles; thofe which are illegalt, or exprefl- 
ly prohibited by law; thofe which are abominable J, or impro¬ 
per \ and thofe which are ft rift ly lawful || and approved. 


UNb^x the firft general head are comprehended; 


Firft* * * * § All unclean eftences or things; fu jh as w ; ne, and 
intoxicating liquor made of dates or of any fpecies of grain ; 
alfo every impure fluid, except oil for the pu.rpo.fe of giving 
light in the open air §; like wife carrion, or dead bodies in 
general; blood, and dung or excrement, as well as urine of 
all animals of which the flefh may not be eaten (or, accor¬ 
ding to feme authors, all urine except that of the camel alone, 
although the firft opinion would appear to be ; the moft cor- 
re&V; alfo the hog and all its parts; the fkin of a dog and 
every part of his body. >: . : : : 'T' ! , ftfti : ■ • : 

. -.„■ ^—v, , 

* This fhort introdut&ory Chapter, has been extracted from the Shii^ya, a juridical text¬ 
book of great authority, by Shaikh Ab-oql-Kasem, which is frequently quoted in this work, 

|Vide Preliminary Difccwife} and forms the only addition to the original Diged, under the- 
firft title, which the translator thought himfelf authorized to make'without completely altering 

kf arrangement. 

f [illegal] Arab. HiUdm, literally forbidden to MohummudrinS. 

| [abominable] Mukrsoh, participle paflive, literally ftgnifying difliked or abominated, 
jj [lawful] Muhahf participle padiye, literally, rendered optional. . , f’i,4. 

§ Arab. Tuhutujfimde, literally under the heavens, the objedt of which expreOiou, in this 
place, is an alluGou to a-general doctrine of the Mohummudan law, namely, * that the fmoke 
t or vapor arifing from a thing unclean is itfelf alfo impure and consequently that unclean oil 
fnould not be ufed in a lamp within dooxs ; whence the file of it for fitch rfpurpbfe would alfo 
be .unlawful, . .. . 

Secondly* y 


*r> 
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Secondly . Things which are not effentially forbidden, but 
are Unlawful on account of the tiles to which they are applied : 
like the implements of idle or trifling amufement, fuch as 
the,harp and flute; factitious images of worfhip, as the crofs 
and every fpecies of idols; indruments of gaming, fuch as 
dice and chefs; like wife whatfoever neceflfarily tends to the 
afliitance or encouragement of unlawful or forbidden a&s, 
fuch as arms fold to the enemies of the faith; habitations, fhips, 
oi velfels let for unlawful trades and occupations; grapes fold 
to be manufactured into wine; and wood for thepurpofe of 
making idolatrou'’ images; the difpofal of which artirles even 
to perfons by whom they are ufually fo employed, although 
not for the exprefs purpofe of applying them to this ;ife, is 
confidered to be highly improper and abominable. 

Thirdly . Whatfoever is in itfelf of no value or ufe: Rich 
as animals which have been fubjeCted to transformation or 
metamorphofis *; whether terrene , as the, monkew and the 
bear, and, according to fome authors, the elephant (although, 
in regard, to this animal, the legality of its Tale, founded on 
the ufe to which the bones and teeth may : be applied, is by 
far the mod correCl opinion); or aquatic , like the eel or water- 
fnake; alfo frogs, turtle, and fifli which dying of therrifefves, 
float upon the furiace o( the water; likewife all beads of prey, 
excepting the cat and fuch other rapacious animals, whether 
birds or beads, as, wounding only and not devouring their 
prey, are ufed for the purpofes of fport, like the hawk and 

* ' Arab, yiu/boifj, ■'■r metarnorphofed ; as, upon the authority of the Kmin, many of the chil¬ 
dren of Ifracl are believed to have been, into apes, ftvlne, &c. 

B 2 .panther 


As applied to 
Improper ufes. 
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panther for example, which therefore are the legal objects of 
1 raffle or fale. Some authors however have authorized- the 
fale of all animals of prey without cliitinftion. on the ground of 
the permifliomboth to ufe, and to profit by, their fkin or fea¬ 
thers: and this opinion would appear to-be the mofl:.coiy|y'* 

Fourthly. Illegal and forbidden a&s or occupations, which, 
bejng in themfelves exprefsly prohibited by law, cannot be¬ 
come .the obiecls of lawful barter or commerce : fuch as 
fculpture, painting*, and mu lie of all kinds ; aiding arid dilu¬ 
ting. tyrants or oppreffars in the commiffion of illegal ads; 
feigned lamentations of hired female mourners over the dead; 
preferving and committing to memory, or copying, the books 
- 0 f h;;>ret!,o lor any .piirpolc• L*>ut tlicir icf.utdtion \ 
zing or abufing the faithful; teaching or acquiring the arts of 
magick, foothfaying, or phyfiognomy, flight of hand, or ga¬ 
ming ; adulterating any fubftances of. a nature fitted to con¬ 
ceal the deceit, fuch as mixing water with milk ; alfo the de- 
ceits praftifed by tirewomen, and dreflmg or .adorning the 
perfons of men with forbidden ornaments or gems*. 


In a# for «te 
difeharge of mo* 
r.al duties \ 


\\ * . • • ’ i n.d 

Fifthly .. What it is incumbent upon every human being to 
perform without fee or reward, fuch as the funeral rites of the 
dead, viz. wafhing, fhrouding, and interring inch bodies- 


* The term, in (Ve original, is Umul-e-S$o'vur-!-Mdjufi which is %p.K;able shite to the 
ar t of fculpture and of painting, but, in the feafe in which it is here ufed, is reftric e y 
Mohumrattdan lawyers'fo carving, or drawing, figures of livtiig. fubjcfls j whenceit may^ e 
inferred, and has indeed by fomt 'lawyer, of both fefts been "fitted, that fculpture and painting 


of inanimate fobjecls is allowed. 


Ill 


% 
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In addition however to all thofe which have been here de¬ 
tailed, there are many other illegal objects of traffic and com¬ 
mercial acquiiition, which fliall.be mentioned hereafter in the 
proper place. 

It is forbidden to receive hire for performing the duty , of a 
crier at the mofques, but there is no crime in accepting from 
the public treafury*' a fuitable allowance or provilion for the 
difeharge of tills office. The fame principle applies to the 
office of leading or pfeliding at prayers ; and alio to the duties 
of a Kazee , hi the manner hereafter t detailed ; but there is no 
crime in receiving hire for the completion oi a , marriage 
contrail. 

The abominable or improper objects of commercial purfuit 
are three-fold; 

FirJL Such as have a common, although not a neceflary, ten¬ 
dency to produce what is forbidden or improper: for example. 
Surf X l ales, and the Tale of ihrouds or clothes of the dead y 
alfo that of food or provi lions of any kind, and the fale oi 
flaves; including alfo the {laughter or facrifice of animals 
pradli fed as a trade. ^ 

Secondly. Bale or mean trades and occupations; fuch as that 

~~ * Byt.tol.mal, Which is the common property of all Moofulmans under the cohtroul of the 
Imam* 

+ Vide Duties of the Kazee . 

1 A fpecies of money-chlngin^ which is dignified, in the Mohummudan Law, by all lefts, 
with the title of a C^ntraft of fale, (vide Hedaya, vol. H,) and of which a particular delcrip- 
tion will be found ( Ch. VII.) under the head of Reba, or ufury. 


and } 


and m .iff Aerial# 
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of a weaver; a cupper, or blood-letter, who flipulates for hire; 
and the letting out ilaiiions, pr other male animals for the pur- 
. pole of procreation. i-4im > 

Thirdly. Things whereof the nature, and mode of acquifi- 
tion, is liable to doubt, and confequently their legality uncer¬ 
tain, like thofe produced by the labour of infants, or perfons 
of mature a&£ who are known not to abftain from forbidden 
aAts; and many other matters which ftiall hereafter be noticed 
in' their proper 'place, ; .. 

The lawful and approved objc&s of commerce it is unne- 
ceffary to detail, becaufe they may be known, or inferred with 
eafe, by confidering the nature of the foregoing exceptions. 

The fale of every fpecies of dogs, excepting thofe which 
are trained and ufed for the purpofes of fport, is unlawful, 
ivefpefling others, which are trained to tend flocks, watch fields, 
and guard iaclofures, fame lawyers have entertained a doubt; 
but the mod correQ. opinion tends towards their prohibition : 
it is true the hire of all fchefe is authorized, and a /pecific fine f 
is incur red, fhould any perfon but the owner kill them. 

Bribery, or corruption of a magi Urate, is uni verfally pro¬ 
hibited by law: whether the judgment, following upon it, be 
in favor of the giver, or againft him; and whether the decree 
of the perfon who receives the tribe be juft, or the reverfe. 

If a perfon make over a fnm of money, or any property, to 

* See Book of Duat, ot faes. 

c * 


another 
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another, for the purpofe of being expended on a particular 
tribe or family, and the perfon fo employed be him fell' one of 
that family, or in citcumftances fimilar to thofe on which the 
bounty to the others has proceeded, fhould the employer give 
fpecific orders for the diftributibn of the whole fum, it is in¬ 
cumbent on the agent to pay ftriht obedience to thefe orders, 
and to retain.no part of the bounty to himfelf; but, fhould the 
order to diftribute or expend the money be conceived in gene¬ 
ral terms, it is lawful for the agent in fiiCh cafe to appropriate 
to. his own ufe an equal (hare of the bounty, but not to receive 
or demand any excefs for his trouble in the diflributions 

Power, or authority , conferred by a juft and rightful prince, 
may lawfully be accepted and exercifed, and in fome -cafes 
mult not be rejected or declined; as where it is committed 
by the true Imam, and where the prohibition of vice, and en¬ 
couragement of virtue, .cannot be effeded without it. From 
a tyrant or ufurper on the other hand, the acceptance or 
exercife of fuch authority is forbidden, unlefs the perfon fo 
employed fliall be confident of being able to abftain from all 
illegal or forbidden a&s ; in which cafe, and if poffelfed of the 
power to encourage or enforce the prafiice of virtue, it is 
laudable and proper to accept and exercife the truft, from 
another than the rightful fovereign. Or, if a perfon be com¬ 
pelled to enter on fuch duty at the hazard of his life or pro¬ 
perty, or under an apprehenfion of injury to any of the true 
believers, there can in fuch a cafe be no crime 01 impropriety 
in undertaking to perform it; but fbould the hazard of decli¬ 
ning it acceptance is improper and abominable. 


If 



laid any te Us 
cwn uftgl 


'A 

Exception * 


Delegated autha 
rity— 


when to be ac~ 
Cepied, 

when to be dc# 
dined,* v , 


Exception?* 


if for good 


Or, on campul- 
fiorn 


How hr the ef* 
f;& of fuch 
cunpulfiOp may 
extend, 
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If a perfon be abfolutely compelled by a tyrant or unjuil 
Prince to accept authority or power; and have no means of 
efcape, he may enter upon and perform whatsoever may be 
commanded, except Shedding innocent blood, or infli6lin| 
capital punifbment contrary to law; but from this he mult at 
all hazards refrain: for concealment of the true belief*, or 
fuhmifhon to the tenets of another, though in many inllances 
it be tolerated and approved, can never poffibly extend to the 
cafe of ihedding blood in obedience to the will of a ty rant, or 
in conformity with falfe doclrine. 


or gift# 
by aft ufurper 
prohibited* 


The gifts or prefents of an unlawful or ufqrping Prince are 
conhdered as forbidden things, if positively known by the 
receiver to have been illegally acquired; whofoever therefore 
takes pofTeStlon of fuch gifts, muh re Store them to the proper 
owner; or distribute them as charity in his name, Should the 
restitution be, from ignorance or otherwise, impracticable ; 
but in no cafe is it permitted to reftore them to any other perfon 
than the owftcr, whilft the poflibility of retaining them exifts. 


Tithe smd tri« 
bate impofed by 
am olUrpfr* are 
the lawful ob- 
je&s of all* nation 
and Sale, 


if 


The duties le vied by a tyrant or unlawful Sovereign, whether 
in grain, by the name of (Mokdsumiti) tithes, in money, by 
thC title of (Kkurdj) tribute, or in cattle, by the denomination 
of (Zukat) alms, are all the lawful objeas of acquifition, either 
by purchafe or by gift; and their restitution to the original 
,^^efs is by no means incumbent on the perfon So acqui ring 
them, although the owners be certainly known. 


* Arab. Tiihta, a full account of which ha* been given la the Preliminauy Difcoarfe. 

CHAP. 


& 
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CHAP. II. 

Of a Contrail of Sale —- its Conditions, and 

Ceremonies. 

BETA, or talc, is a term which fignifies the transfer cr removal 

° f property from one proprietor to another., for a known confidera- 
tfcion in exchange. * 

M.urp’AJi hirrerder, or ‘lukabooz , independently of the ufe of 
certain words, does not conflitute a valid* contratf: of fale, although 
tlie obvious intention of the parties fliould be demonftrated by 
other fignsj and this as well with regard to articles of trifling, as to 
thofe of confiderable value. On the contrary, it is indifpenfable, 
provided the parties in fuch contract are capable of due utterance, 
that the declaration or i tender of the one, and confcnt or accejp - 
tance of the other, fhall. both be verbally • conveyed; and it is only 
in cafes, where utterance is abfolutely impolfibk, that a % a f rom 
either party, is admitted to fepply its place. 

- 

T H E declaration or tender, and the acceptance, in a con* 
•tradt of fale, muft both, of neceflity, be conveyed in the preterite 
tenfe. Thus, if a perfon intending to fell fhould fay to the pur- 
ehaf«r, “ buy,” “ purchase,” or “ I will fell you-f* this article,” 


maintained by Joppofite 

by law in -the legal forms ot a contrail, * ' 


Definition of 
fale. 


Mutual fur rent* 
der is infuffici- 
.nt to ccjftitute 
& valid fale* 


Which require! 
pk/crbtjb tender 
^»nd acceptance 
of the parti f a, 
provided they 
are capable of 
Utterance. 


The Tender*and 
acceptance mutt 
be conveyed 4a 
the pretence 
fenfe. 


C 


in 





SSt&itt or pofTef* 
fion under an 
invalid contra#* 
does not operate • 
a right of pro* C 
petty in the 
buyer* 


Condition a of 
fair* 


The contra#ing 
parties muft be 


, ' , < [ i* ] 

in the imperative mood, and in the prefent or future tenfe; and 
if fuch declaration fliould even be followed by regular confent ex- 
prefled in the preterite, {till a valid contra# of fale would by no 
means be thereby eftablilhed, The fame obfervation applies to 
confent; as where, for example, a ptirchafer fays “ fell me/* or 
“you door will fell me, fuch an article, ’* and the feller replies 
“ I have fold :** for here alfo, as all ihefe expreflions of the buyer 
convey rather a requeft, or inquiry upon his part, than a poiltive 
intention to purchafe, the contra#, concluded in fuch terms, would 
by no means be binding in law. Some do#ors have further 

maintained as a condition to the validity of Tale, that the deefora- 

$ 

tion or tender by the feller fliall precede the fpeech of the buyer, 
and on this point arguments of fome force have been adduced, but 
the moft authentic doflrine would fejv# fuch condition. 

■■■"■'' '< ■ ” ‘ iV '' *f ^ ”'0 t.i 1 u '‘;i f ' "S 

It is to be obferved, that Seizin, or pofleflion of a buyer, under 
ah invalid contra# of fale, does not confer any right of property 
upon him; bat, on the contrary, induces his refpcnfibility to the 
owner for the article fo poflefled, in the event of its lofs previous 
to reflitution. 

The conditions of a contra# of fale relate, Firft, To the con- 
tra#ing parties:—and regarding them. 

It is by law required, that both be of mature age* and iritel- 

* The ages of puberty and maturity, are fynonyinous in the Mohummudan law. In the book 
tT Inhibition, a moll important title, (which was omitted in the Original Digeft, but is introduced by 
the Tranflator, vide Book V.) the age of maturity is defined to be that of fifteen years in males, and 
of nine in females. A variety of circumftances may however legally tend cithc” to extend or reltritft 
this period, as (hall be explained in the proper place. 

JetSfc, 




le£i, free and unreftralned in the exercife of their rights. Thus, 
purchafe or fale by an infant is null, even although executed 
with eonfent of his guardian ; and, if at the age of ten years he 
Ihould appear to be endowed with mature undemanding, dill his 
contrafi at this age would not, according to the mod authentic 
dodtrine, be entitled to the confirmation of law. The fame is ex- 
ad ly the cafe with regard to infanity, temporary ftupor, and ex¬ 
treme intoxication fuch as to remove the power of difeernment• in- 
all which fituations if a perfon conclude either purchafe 4 or fale, 
his contract is altogether null and invalid;- nor does the fuhfequenir 
ratification thereof, after recovery of hisfenfes, at all remove this 
objection in law. It is otherwife in the cafe of a contra# entered 
into by compulfion or violence; for here, although agreeably to the 
general rule fuch engagement is neceffarily at the time invalid. 
Hill the voluntary ratification thereof, after compulfion is entirely 
removed, has an efle£l in law to render it valid and binding.* * 

: . . V . , .j . • ) 

Slaves are by law incapable of concluding puk’ehafb or fale 
without authority from their mailers. Thus, if a Have either buy 
or fell any article of property without' authority from- his mafier 
for fo doing, his contrad is altogether null ami invalid; but, if em¬ 
powered by the mailer, ir is fibiy binding in law. If, again, a 
perfon wifhing to become the purebafer of a (lave fliould direft 
that Have to purchafe himfelf from his mailer, and the mailer in 

* 3 

* The diftin&ion here made between this cafe and the foregoing, is founded on a maxim of law, 
that the words and declarations of an infant, a maniac, or a drunken perfon, are totally futile, rad- 
baye. no legal fenfe or interpretation whatever, confequently their ratification is of no avail; 
-whereas thofe of a perfon of found intellect, although.uttered by compulfion, are in therafclves le¬ 
gally to be depended on, and confequently capable of valid ratification. 

C 2 confequence^ 
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confequence conclude a regular contra^ of fale with his Have, fo» 
authcrized to purchafe by another, fomc do cl ors have maintained 
that fuch contrad is unlaw-ful; but its legality is confirmed 
by the mod prevalent opinion. 

It is further an obvious condition to the validity of fale, that the 
feller £hall either be himfelf the undifputed owner of thefubjetf-g, 
or a perfon poffeffed of full power by law to fell it on account of 
the ownfer, as his father or paternal grandfather*, his agent, or 
executor, and the judge or his deputy, who, in certain cafes, have a 
power by law to difpofe of the property of abfent or difquafified 
per Tons. If, therefore, a perfon fhould fell the property of another,, 
having no title of the nature above defcribed, the validity of fuch 
contract is necefiarily dependent upon the owner's confent, or 
on *’H at hi'S guardian. Some doctors have even maintained,, 
that it is, ab wz/zo, null and void; but the fiift deci/ion appears 
bed founded upon traditional authority. It is further particu¬ 
larly to be ohferved, that the filence of the owner, when in- 
C^ ^ ^ /ale, or even if prefent at the contradf, is by 

tao means to be confidered as a ratification thereof, or a dereliction, 
of his right *o annul it. Should he,, therefore, at any fubfequent 
period refufe his confent-, he is entitled to recover his property from 
the buyer: who,, on the other hand, has recourfe again/! the feller 
for the price, and alfo, in cafes of bond fide purchafe (as where the 
purchafer was ignorant of the want of title in the feller, or where 
the feller has pretended authority from the owner,) for all lofs he 

* le S a l guardians to their children, bare an undoubted right to djfpofe of 

their property.. 

may 
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n ny'fu r am by the t ran fa 8 ion, whether as maintenance of the arti¬ 
cle fought or as hire and increafe thereof which he may be forced 
to pay the proprietor. If, however, the purchafer was himfelf ac¬ 
quainted with the feller’s ufurpation, or want of title to difpofe of 
the fubjeft, he cannot in this cafe have any recourfe for lofs fuf- 
tained by his own illegal' purchafe, nor even, according to fomc 

lawy ers, for the price he has paid 
* 

If a perfon ihould fell an article, partly his own and partly the 
property of another, or two articles, one of which does not belong 
to himfelf and the 1 other is his exclufive property, fuch com raft , up¬ 
on the principle above deferibed, is legal and valid to the extent of 
the feller’s right, arid dependent as to the remainder upon confent 
of the other proprietor, which Ihould he reiufe, he is entitled 
as above to recover his property from the buyer; and this latter 
has recourfe againft the feller for a proportionate fliare of the 
general price, which is determined by appreciating firfi: the 
two articles together, and then afeertaining the dihin^t value of 
one:—The purchafer has alfo an option, fhould he think proper,, 
©f-annulling the con trad altogether, in virtue of this defeft in his; 
right, The fame principle exaffly applies to the cafe -of a perfon 
felling, with his own lawful property, fomething which no Moo- 
sulman can legally poffcfs, or which, from its nature, cannot be the 
property of any one 5 fuch for example, as a Have with a free fubjeft* 

ft 

* This latter decition would appear from the Commentary to be very generally difapproved 
or,, at all events, to be reftricled to a cafe where the price may have perilbed in the hands of the 
feller; for, fo long as it reipains in his hands, the Commentator has declared that there can be no- 
donf?t of the purchafer’s title to ledaim itnotwithstanding, his knowledge of the illegality oi 
cantraS,. * 

: .T . a 
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a goat with a hog, and vinegar with wine, or intoxicating-liquor *. 

The power to difpofe of an infant’s property, vefted by law in 
his father or paternal grandfather, continues ,abfolute and uncon- 
troled, fo long as tbe child may be incompetent to manage for 
himfelf, whether by tender age, or immaturity of intellect, and 
ccafes only when, by maturity of both thefe, the perfonal compe¬ 
tency of the child is eftabliftied.. 

• f ,j "■ .»• , , ij’/t • *• , * f ^ y.< ; ( , t {*‘4 „ r %l 1 4 \ W * 

In virtue of this abfoliite power it follows, that a parent may 
at once legally ad in the double capacity of feller and purchafer 
with refped to the property of his child; and thus it is lawful 
for him not only to fell one child’s property to another, and /<? 
himfelf,\ but alfo to purebafe his own property from himfelf for his 

child, and all fGch contracts are perfefily valid and binding in law. 

' ,,li ■ 

An agent in like manner has an undoubted title to difpofe 
©f his conftituent’s property by fale (which (hall be binding cn 
the conftituent,) fo long as the conftituent is himfelf alive and un* 
reftrided by any legal incompetency, Whether again an agent 
like a guardian can lawfully ad: in the double capacity of buyer 
and feller, is a queftion upon which our dodors are divided in 
opinion. By fome this authority is univerfally maintained, by 
others a general prohibition has been fupported; and a third decifion* 
which appears the mofl conformable to general principles, would 
reft rid the validity of fuch contrad to a cafe where the conftifu- 
int is previoufly informed, and approves of the tranfadion. The 

* In-all thefe cafes* the contract of fale, agreeably to the doctrines of the oppofite feft, would 
be utterly null and invalid, both as to the faleable and unfaleable fubjeft.-—Vide Hamilton's 
Uedaja, Vol. II, page 451. 


Commentate® 
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Commentator * upon this padfage in his Mufdkk has obferved, 
** That moil properly the double capacity of feller and purchafer 
^ may be legally cOnddered as veded in an agent, where he has ei- 
*' ther previoully informed the conftituent, and obtained his fanc- 
“ tion to fuch contrad:, or where it is evident by circumdantial 
** proof, that the condituent’s objed in the truft conferred was 
** merely fale or purchafe of the article in quedion, and no par- 
“ ficular predilection in favor of any one with whom the con- 

O .•'i 

** tra61 fhould be concluded by his agent.’* If therefore, as 
in the text, an agent fhould perfonally acquire the property of his 
condiment without previoully acquainting him, the validity of 
fuch contrad is neceffarily rendered by law dependent upon the 
condiment’s future confent.-f* 

An executor again has no power by law to difpofe of the. tef- 
tator’s property until after his death, and whether he may then 
legally ad like a guardian in the double capacity of buyer ana 
feller is a quedion, upon which, as on that of an agent, con- 
iiderable doubts have arifen. The commentator on thjs palfage, 
has obferved, ** that thefe doubts and arguments on both fides 
“ mud be underdood to apply, only where the agent’3 or execu- 
** l° r>s perianal property is concerned; and hence, although by ma~ 

“ ny lawyers the validity of the contrad has been difputed where 

* Shaikh Zeyn-oo»-Dcek, furnamed the martyr, for an account of whofe life, and juri¬ 
dical writings, vide Preliminary Difcourfc. This Perfonage is always in future to be underftood 
by'the term Commentator. 

f A variety of arguments^on this important point will be found in the boob of agency, where 
the power alluded to in as agent, like that of a guardian, is univerfally fupported, except in cafes, 
where his conduit in the tranfailion is liable to fufpicion or reproach. 
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** lie either purchafes or fells for hrmfelf, yet in neither cafe has k 
c< b~en doubted by the author of the text, that under powers fe- 
tl parately granted by two teftators* or two conftituents, an agent 
“ or executor may legally ad as feller and purchafer, thereby com- 
st pleting a valid contrad of iale, And indeed the more prevalent 
*• and apparently belt founded opinion would univerTally fupport 
14 even their perfonal accprifition.” An executor has further, it is 
to be obferved, in tranfadions of the nature deferibed, a power 
of himfelf determining the price which he Hiall pay, and of 
borrowing the property committed to his charge, if he is wealthy, 
or in rdponfible eircumftances. 

The powers of fale, by law veiled in the judge, or in his deputy, 
extend only to the property of perfons who are incompetent to 
ad for themfelves and have no legal guardians, fuch as thole 
inhibited on account of tender age, folly, or prodigality, and 
debt; and thofe who being abfent, are fubjeded to a decree of law, 
which cannoc be carried into effed, otherwiie than by a fale of 

their property** 

It is not permitted to an infidel to purchafe a Mohiimmiidan 
Have, and Ihould he do fa, the contrad is invalid; fame au¬ 
thors have maintained that it is valid, but that the purchafer may 
legally be compelled to re-difpofe of the flave to a believer : the 
firfi: opinion is however moil approved- And, even in the cafe 
of an infidel’s buying his own father who is a believer, fome doubt 
refpeding the validity of purchafe may occur; although here, 
there does not appear any valid ground 0f objedion^ becaufe the 

* As in the cafe of a wife claiming her maintenance during the abfence of her hufband. 

principle 
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principle that a right of property in a believer would thereby be 
conferred on an infidel, could have no application to this cafe, 
fince a man cannot be flave to his own fon ; but, on the contrary, 
being purchafed by him becomes ipfojatto, free. 

Secondly . The conditions of a contrna of fale, are thofe which 
have reference to the thing fold, of which a few have been 
already mentioned and explained in the firfi; chapter*. The 
following may, here be added : 

'( *' \: t r . /%, • ‘ . rf . . > ! V V V^.i ■ ■ ’■ ^V' : • V' " • . • ' 4 jj|» • 

• ' T\. : - \ ; ; • ( ■ ■ -i/’V’ 1% U ^ ; !<;■ :,,t ' f '/ ' > • 

Fir/!. The object of fale mult be fuch as is in lawcon- 
fidei-ed property. Hence the fale or purchafe of a freeman 
is obvioully null ,• as is alfo that of every article or fubftancs 
from which no profit or ufc can be derived, fuch as beetles, or 
bugs, and feorpionsy likewife all growth and fecretions of the 
human body, as the hair, nails, and every fpecies of moifture, ex¬ 
cept miik. Again, it is unlawful either to purchafe or fell-any 
property which is common to all Mmfuhmns alike, and which 
therefore cannot be individually appropriated, fuch as grafs or 
water, before it is gathered or cohered; fifh and wild hearts,, before 
they are taken as game; and conquered lands, or lands taken by 
force ; although of tbefe as an appendage to the marks of portef- 
fion; when built or planted upon by individuals, the fale has been 
by fome lawyers authorized,. 

Regarding the file of fcoufes-m the city' of Mecca, a doubt 

* The ‘Rtrodudion of this fentcnce in the original .digeft and omiflioa of the chapter to 
which it has reference* occafioned a dilemma on the part of the tunihtor from which the reader 
has been relieved, 
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has occurred, and a. prohibition is recorded in the traditions. 
The commentator upon this paffoge obferves, ** that the Shaikh*' 
“ has extended this prohibition to the hire or kafe of fuch dwcl- 
M lings, as well as to their foie, and even to the prevention of 
“ Mohummudans from? occupying them when empty, upon the 
M ground of certain traditional reports, and alfc of this text in 
l< the Koran.) ¥ Praife be to God T who tranfported his fervant by 
“ night from the Jeered temple of Mecca, Seed Becaufe, fmee it is 
certain, that the Prophet’s forii departure was from the houfe 
“ of Omm-e M anee *f*i this ought to be received as*a proof that 
all homes in Mecca ar efacred, and confeqyentjly that their foie 
“ or hire is illegal. The mod prevalent opinion■ neverthelefs*. 
“ iupports the validity of their foie, which is alfo, at the prefent 
“ day, confirmed by genera] pradice;. and indeed it may be. 
“ further obferved, that the appellation of Temple to the city of 
“ Mecca is .merely metaphorical, on account of its general fan&ity 
“ and the refped:. which is therefore due to it j for Almighty God 
** hath himfelf, in the Koran., expflfely appropriated its dwellings to * 
“ thei'r'inhabitantsby the following words, * For the needy Mobd «- 
“ jereen .who were expelled from their houfe s’ meaning obvioufiy 
“ thereby, their property and poffeirions.”' 

The water of wells is the property of him who extrafls 
(that is, of the perfon who excavates the earth until the water 
Bows) and that of rivulets or tanks. If the work of art, muft -. 
necefforily belong to him who has dug them. Upon the fame 

* I he Shaikh^ throughout thg book,.is put emphatically, fl>r Shaikh Abqq Jafba Toowb « 
for an account of his life and writings* vide preliminary difeourfe* p 
t The Prophet's fate mat aqnt, filler .to hi? father Abdoolla,. 

principle 




principle, every mineral fubdance found in the earth appertains of 
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right to the proprietor of the lands in which it may be difeove/ed; 
tnd confequently of all thefe, as eftabliflied property and capable 

j 

of legal acquifition, the purchafe or fale is fully authorized in law. 

-Secondly. It is a condition to the validity of fale, that its ob¬ 
ject, or the thing fold, dial! be the free and unqualified property of 
the feller. Hence the fale of appropriations * is null • except in 
cafes where retaining fuch property might occafion its entire Iofs 
hy difputes among ft the parties to whole ufe it was devoted, 
and where the fale is obvioufly mod advantageous for them*, Like- 
wife the fale of an Omm-e Wulud\ fo long as her offspring fhall be 
alive ; except for the payment of her original price in a cafe where 
her matter becomes infolvent. Some authors have maintained, 
that the mailer’s dying infolvent is neceflary to authorize the (ale .* 
but this is liable to doubt. 'Che commentator in his Musal&k 
obferves, “ that the more approved deciSon would rejed the 
“ mailer’s dying infolvent as a condition to the' validity of 
Kt fale, becaufe the Nufiu or exprefs text of the law, upon^this 
•** point, is. conceived in general terms : .and further, that by indi- 
“ gence or infolvency on the part of the mailer, it k here to be 
“ underdood, that he fhall not polfefs fufficient funds to dtf- 
** charge the price of the flave, over and above what is excepted 

‘‘ and fecured by law from the power of attachment for debt.];.’* 

-^------------ 

* Arab. Wu$f r - which .literally fignifies title,rtfar, but implies in the language of the law, 
“devoting or approbating the ufnfrua of lands, or other tenements, to a pious or charitable 
f( purpofe, with refervation of the original proprietor's right.'' 

+ Literacy mother of a cMJ. A female flave, who lias borne a child to her matter, and has 
in conference a legal title to.her freedom at his death. Vide Book of Manumiffion and Efteel&J, 
.which were omitted’in the original dige.t, but have been added by the tranflator. 

. X Namely, funeral charges. 

The 


1 


Second Condition* 
«*«iAbfoluCc right 
of the feller m 
the ftbjett. 

In (lances—* 

Of appropriate <* 
on*, with quali* 
B cations to ths 
rule; 


* L> 

Of a female 
(lave who his 
borne * child te 
her maftetv 


> 





MiN/sr^ 




Qt p*wm* 


a 

it 

4 t 

* « 

* * 

a 

ii 

** 

«.« 

H 

*4 

it 

M 

¥ 

it 

it 

«i 

it 

4l 


■ ' [ ao ] 

The fale of pawns is invalid except by mutual conlent. 
The prohibition here dated,” it is obfervedby the commentator, 
applies equally to the pawner and pawnee: to the pawner, 
fci it is obvious that he cannot fell the pledge without confentof 
the pawnee, being debarred from the exercife of any right or 
power over it whatever; and to the pawnee, becaufe he is not 
permitted to difpofe of the article pledged, excepting as an 
agent condituted for this purpofe by the pawner, but, on the 
contrary, the validity of his fale is dependent upon the owner’s 
consent. If indeed the owner fhould refufe, after the period 
for difeharge of the debt has elapfed, authorit) may be obtained 
from the judge, or ftiould this be impracticable, the pawnee may, 
according to the mod approved dodtrine, fell the article of his 
own accord: dill it does by no means follow from hence, 
that the pawnee may generally fell the pledge, but merely that 
in certain fituations he is permitted to do fo j or rather it does 
follow, that generally'he cannot jell the pledge , which is the doc¬ 
trine expreffed by many lawyers, and amongft them by the 
author of the text in his book of pawns:*, that is in other words, 
he can never fell it in the mere capacity of a pawnee , which does 
not oppofe the validity of his fale, in the character of 
pawner’s agent*.” 
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A crime or offence -f committed by a flave, does not prevent 
the fale, or the manumifiion, of fuch Have by his mader, whether it 
be wilful or accidental: this decidon is however liable to doubt. 


* This long illuftratlon from the commentary of a cafe fufficiently plain in the text, and which 
at all events more properly belongs to the book of pawns, the' tunflator would have, willingly 
omitted, had he thought himfelf authorized to do fo. 
f That is, hsmicide, as the context and commentary flrew. 


The 
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The commentator upon this paffage has obferved, “ That the 
4 ‘ doubt can. only apply to the cafe of a wilful offence. The 
41 Shaikh has in this cafe declared the fale to be null, by reafon 
44 of the option poffeflfed by the of ended perfon or his heirs, of 
“ putting the offender to death, or of attaching his perfon. This 
44 option however, is in fa£t no barrier to the validity of fale, 
41 becaufe it does not tend to remove or extmguifh the right of 
4< property in the owner; and fo long as the right of property 
44 exiffs, the power of fale muff: be eflablilhcd. It is true, 
44 the permanency or confirmation of the contract muff: depend 
41 upon the futmfe will of the offended perfon, that is, upon 

. n ' ' • * 

14 his confenting to accept a Tanfom or compenfation for the of- 
** fence, which fhould he agree to do, and the mailer accor- 
44 dingly pay it, the contract of fale is confirmed; but if helhould 
** infifl on the death, or perfonal bondage, of the offender, the 
44 fale is as neceffarily annulled j and the purchafer, if igno- 
44 rant at the time of purchafe, of the offence, has an option, 
44 before the will of the offended perfon be afeertained, either 
41 to diffolve, or to abide by, his contract, becaufe there i$»ob- 
44 vioufly a deleft in the objeft of fale, namely, its being liable to 
44 immediate deflrudlion. Where, on the other hand, the crime was 
44 only accidental, the option belongs to the owner of the Have, of 
44 furrendering him to the offended perfon, or of paying the ranfom 
« for his offence, that is, of paying the fmalleft of two fums, name- 
44 ly, the full value of the flave or the eftablifhed compenfation for 
“ his crime: becaufe fhould the compenfation be lefs than the value, 
«* the firfl of courfe is all that can be exafted, and fhould the value 
c ‘ be the Imalleft of the two, it is a general principle of law that the 
44 punifhment of no offence can be greater than the value of the of- 

44 fender’s 
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“ fender’s perfon: confequently, the fale mud be valid,and, agree¬ 
ably to the mod approved opinion, the feller is bound to pay 
the flave’s ranfom. Should he pay it accordingly, it is well j 
“ but otherwife, the offended perfon has a right to attach the 
“ perfon of the flave, and confequently the file mud be diffolv- 
“ ed, becaufe his right precedes that of the buyer. The buyer 
alfo, on his part, if ignorant of this prior claim, has a right to 
annul the fale, and recover the price which he has paid; or. 
though wifhing to maintain his bargain, ihould he be preclud¬ 
ed, ,by the amercement’s being equal to the value of the Have, 
and tjie offended perfon’s infilling on poffeffion, he has aright 
to come upon the feller for the price; as he has alfo, to oblige 
“ the feller to pay the ranfom of the flave, fliould that be Icfs than 
his value. This however,.obviouily proceeds upon the fuppo* 
fitmn that the buyer was ignorant at the time of purchafe, of the 

“ defe<ft in 1)is Tight; for, if informed of the offence committed 
by the Have, and fatisfied that the title of the offended perfon 
fiaomd remain connected with dm property, he can have no re- 
“ c <?urfe whatever for any lofs thereby fuflained. Upon the whole, 
“ the validity or pcrrrianency of fale in this cafe, reds upon the 
“ P a y ment of the ranfom, either by the original owner or the 
“ bu >' er: but fllould father of them difebarge it, when em- 
T braclng tbe whole value, the fale muft of neceflity be null; and 

“ the P* 8 *"* of tbe «**>■» by the buyer, like the gratuitous 
“ difebarge of another’s debt, can only entitle him to rccourfe 
when made by the feller’s orders*.’* * ' 
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Thirdly. It is a condition to the validity of file, that the property 
thereby transferred fhall be capable of immediate furrender to the 
buyer : thus the fale of a fugitive^ or abfconded (lave, is invalid if Examples; 
fold by himfelf. But if he be fold together with- other property > and qualifier- 

. ^ v tiona to the rule* 

whereof delivery is practicable and the fale in conference authori¬ 
zed, fuch contract is valid and binding, and fliould tire fugitive ne¬ 
ver be found, ftiU the purchafer has no recourfe againtl the feller 
b^caufe .'the general price is confiJered by law as oppofed only 
to the other objeCt of fale. It is further to be obferved*as an ex¬ 
ception from the above general rule, that the fale fugitive animals* 
where cufbm may authorize the hope of their fpeedy return, fuch 
as pigeons when flying, and the like, is perfedly valid and binding! * 
as alio that of h£h in a tank, or other inclofed water, which are 
feen by the buyer at the time of his purchafe, although incapable of 
immediate delivery. Where again the delivery of the article fold is- 
abfolutcly impoffible until a certain future period, the validity of 
the fale is liable to doubt j but with an option to the buyer there 
ferns no ground to confider it illegal. 

Fourthly. It is neceffary to the validity of fale, that the price fli- 
pul a ted therein fhall be fully known and afcertained at the date of SltfK’wl! 
contract, as well with regard to its amount or quantity, as to the 
fpecies and quality thereof. If, therefore, a perfon fliould fell for otherwife, \r 

* 1 1 there be no de« 

a price to be afterwards determined, either by himfelf, or by the SnjSt**"' 

buyer, fuch agreement is altogether null and invalid, or, in other 

words, it mm contract at all | and if the objeCt be delivered to the Ctnfequencey* 

l r , t if there be 

purchaser, and pectin m his hands, he is refponfible to the owner Uw * 
for the value which it bore at the date of his Seizin, or, accord¬ 
ing to fame lawyers, for the higheft intermediate value from 

that > 
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that date to the day of its lofs. Further, fhould the article 
not perifh altogether, but merely fuffer partial diminution of va¬ 
lue, this partial lofs muft be compcnfated by the buyer j; and 
if, on the other hand, an increafe of value fhould arife in his pof- 
feflion, by his own a£t or deed, he is entitled to demand from th« 
feller an equivalent to that increafe, whether in the effence or in the 
quality of the thing fold. 

Fifthly . It is a condition to the validity of fale, that the thing 
fold fhall be known at the period of contract. Thus, it is unlaw- 

' C 

ful to fell any article of w eight, meafurement of capacity, or of tale, 

either by computation or by guefs, even although expofed to the 

* ^ 

perfonal infpeflion of the buyer, like aheap of grain, for example, 
computed to meafure fo much, or even if meafured by a veffel of 
unknown capacity. Yet it is lawful to purchafe any relative 
fhare of a known fubjedf, as the half, fourth, &c. whether all tire 
parts of fu.ch fubj.eft be equally valuable or not, whilft the pur¬ 
chafe of a definite quantity of any known fbbje<fl of which the 
parts are unequal in value, fuch, for inftance, as a fingle yard from, 
a web of cloth, a ingle fureeb * * of land from a field, one Have 
undefined out of two or more, and a fingle goat from a herd-, is 
totally illegal and invalid. In like manner, if a perfon fell a herd 
of goats, with the exception of one or more not exprefsly fpecihsd 
and deferibed, Rich fale is totally invalid ; but the purchafe of a 
definite and determinate quantity of a fubjefl whereof all the parts 

are alike, fucb, for inftance, as a Kufiez , -f from a Koorr of wheat, 

; . / . ' 

* Ten yards fquare. . » 

d-Th« former of thefe is ftated by Mr. Richardson to fee a corn meafure of 64 IB. and 
the latter 7100 IB. their exaft amount is not. mentioned la any Arabic, dictionary, and. is of 
no importance to the example. f 

or 
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or any other grain, is perfeftly legal and valid} as is alfo that of* 
given quantity from a fubj.eft of which the quantity is unknown, 
like that of a Muktook * from a heap of grain of unknown quantt- 

ty or meafure. ' 

Ik a fale of articles which are ufually fold by tale, and which 
from their number it may be difficult to reckon, « « lawful 

t0 adopt a known meafure of capacity, and fubftitute this ftand- 

ard inftead of the ordinary mode of reckoning. 

The fale of ,cloth, and of land, may be legally completed by 

ocular infpeaion of the buyer, independent of meaiurement; but 

at the fame time, it is certainly more proper and advilable Mat 
meafurement fhould take place, becaufe the purebafer’s obje 
with regard to quantity would be thereby exadly attained, w no t 
cannot be the cafe by iafpeflion, although this is fufficient to ten. 
der his contraft binding in law. 

With refped to thequality of an article fold, of whatever 
fpecies it may be, the buyer*s ocular insertion is invariably 
fufficient in law, and this even previous to the actual fale, as- 
where he may have formerly feen and approved of an article which 
is not prefent at the time of his aflual purchafe; unlefs fo long a period 
Ihould have elapfed, as from cuftom may authorize the inference 
of an alteration in its cbjea, for the mere poffibility of fuch 
change is not fufficient to prevent the legality of fale. At the 
fame°timeit muft he obferved, that if the buyer Ihould clearly 

* Mitffod, u|ib, according to Mr, Richardson, 

F eflablifh 
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efhblifh a change in the quality of his pur chafe fince the date of 
inlpedton, he has necefTarily an option to annul it; and further, 
fhoidd a difpute upon this point arifc, and neither party be able to 
adduce proof of his aflertion, the word of the buyer upon oath muff 
be received, as eftablifliing the change of quality. This decifion 
however is liable to doubt. The commentator upon this paf* 
fege obferves, *' That the doubt rnuft obvioufly arife from the two 
following views of the queftion %~—Firft, That the feller alleges 
44 the purchafer’s knowledge of the quality of the article as it now 
** Hands, and his approbation of that quality,, which the purcha- 
44 fer denies, and confequently his word fKould be believed, 
44 becaufe the probability is in favor of his not knowing 
** the quality of the article.”— -Secondly , 44 That as the pur- 
44 chafer’s original knowledge and approbation of the quality 
** is eftablifhed, and confequently the original validity of fale, 
which the purchafer now endeavours to fubvert, by alleging 
a change in the article, which probability controverts, he 
44 ought in law to be confidered the claimant, and confequently 
•« on his failing to adduce proof, the oath of the feller fhould be 
44 received in denial. The firft view is however moft generally 
44 approved, and is indeed further ftrengthened by this confidera- 
44 tion, that the probability is in favor of the buyer’s not having 
received his right* and confequently that he ought in reality to 
be confidered as the defendant or denier, although apparently 
44 the claimant in the caufe. The buyer therefore has only to 
fwear, that the article is not in its original ftate, or that in 
which he bought it.” 

Inspection of the article of fale, although in general deemed 

fufficient 


it 
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fj fficient by law in order to afcertain the quality, yet the degree 
and minutenefs of that infpeflion ought ot neceifity to vary ac¬ 
cording to the fpecies of the article fold. For example : In the cafe 
of eatables and perfumes, it is neceffary and proper that the buyer 
ihould examine by taffe and by fmell, as well as ocularly inipedl, 
or have the quality defcribed to him by the feller. At the lame 
tine it is to be obferved, that a fale concluded without fuch mi¬ 
nutenefs, either by ocular infpe&ioa, or defcription of the feller, is 
perfectly legal and valid; in like manner as a blind perl'on may 
legally buy an article which is commonly judged of by fight, and 
fuch fale (hall neverthelefs be fully valid and binding. Whether 
again the purchafe of eatables andpeifumes, without talle, fmell, or 
defcription, is legal, fome authors have fuggefted a doubt ; but 
with an option either to rejeft, or demand a compenfation, in cafe 
the article Ihould turn out defective, there appears no good oh- 
jedlion to the legality of fale. An option, however, to annul in 
confequence of defea is cut off by the buyer’s making any ufe of 
the article purchafed, and thereafter he muff be fatisfied with a 
compenfation for the original defeft: this principle applies 
as well to a blind perfon, as. to one who is polTeffed of his fight. 

IT is lawful to purchafe articles the infpeaion of which would 
tend to their injury or UA, without any defcription or knowledge 
of their quality, like melons, for example, walnuts and eggs, 
whereof the 'quality cannot be afcertained without rendering 
them totally ufelefs to the former owner, and their fale with, 
ignorance of the quality is in confequence authorized. The buyer 
is further in this cafe not entitled to return them merely for de- 
fed, but mull receive a compenfation from the feller j unlds at- 

E s ,cr 
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ter freaking they fhould be found totally ufelefs and of no value 
whatfoever, in which cafe he is entitled to reftitution of the whole 

price. 

The fale of fifh in a marfh, or muddy tank, although undoubted 
property of the feller, if not feen by the buyer at the time is 
unlawful, becaufe their quantity or even exiftence is not afeertafn- 
ed ; and if the grafs or reeds in fuch water be conjoined in the fale, 
ftill it is illegal, according to the moil approved opinion. Upon 
the fame principle the fale of milk in the udderas unlawful, even 
if combined with a quantity already extra<5ledj and alfo that of 
the {kin, wool, or hair upon animals, although united with feme 
other property; likewife the fale of what is in the womb of 
any animal, although combined with the fkin, and hair, or woo! j 
alfo of “ whatever may be produced by the copulation of a male 
** and female of any ^pecie8. ,^ 

Musk is a pure fiibflance, of which the ufe is permitted by law, 
and it may therefore lawfully be fold, as well feparate, as in the 
bag or bladder, without burning for the purpofe of mfpe&ion, 
although this were certainly more advifable in order to prevent 
deceit and future contention. 

It is lawful in the fale of oil or any other fluid, to make a 
deduaion, on account of the veffel in which it is corftained, of any 
Specific portion, which admits the probability of its being either 
lefs or more than the real weight of that veffel; but, if fuch de¬ 
duaion fhould be certainly known to exceed or fall fliort of the 
real weight, it cannot legally be made, without the mutual confent 
# » of 


oT parties. It is further lawful to fell an article of this kind, to¬ 
gether with the veifel which contains it, without any dedu&ion 
vriiatfoevcr, 9 



SECTION. 
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Of the Forms and Ceremonies of Sale. 

) 

It is proper and becoming in a perfon wifhing to conclude a 
bargain of fale, that he ihould firft coniider and become acquainted 
with the nature and ordinances of this important contract ; and 
that he Ihould make no diftindicm in favor of any purchafer, but 
coniider ail purchafers alike, and fell to every one at the fame rate. 
That if either party ihould exprefs a wiih, after concluding, to cancel 
his bargain, the Other ihould allow him this indulgence, and that 
the purchafer having ultimately concluded his contrad, ihould 
repeat his profeflion of faith *■, and glorify Almighty God. 
Finally, that each party in a contrad of fale fhoiild rather himfelf 
fubmit to a. trifling lofs, than endeavour to occaiion it to the other, 
and thus that they ihould mutually labour to render the tranfac** 
tion as fair and equitable as poflible. 


* Arab. Yejhkudo Sh&hdduteyn. The form of expreflion here alluded to, as the profeflion of 
■ j Moo/ulman faith, is in thefe words, « I bear teftimony that there is no God fave God, and I bee: 
« teftimony that Mohummud is the prophet of God.” 

+ Yrjahtbber-odtuhu: — Tukbeer, literally fignifies to exalt or give glory, but conveys in this in* 
fiance another fenfe, namely « repeating the expreflion Allabo Akbiir or « God is xnoft 
.high,” which the Mohummudans axe directed to ufe in the commencement of prayer, 

■ . It. 
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It is abominable in the feller to praife his own wares, as it is alfo 
in the purchafer to dttraft from the value, or blame the article he 
intends to buy, and for either party to fwear or make ufe of an 
oath in converfation regarding the wares. It is further abomina¬ 
ble to expofe any article for fale, at a time, or in a place, where 
its defers and bleirufhes may be hid or overlooked j and except 
in cafes of neceffity, to take profit * fr6m a believer, or from one 
to whom favor or liberality has been promifed. 


Traffic at cer¬ 
tain time* and 
with certain dc- 
fciipiioAf of 
people# 


Traffic of every fpecies between the dawn of the morning 
and fuiwife is abominable + s it is alfo abominable to be the fuft 
pcrfoii who enters the market place $: hkewife to have any deal¬ 
ings in trade with bafe or low people; or, with thofe affli&ed by 
loathfome and pdlilcntial diforders, or With any of the tribe of 

AkrM 
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It is abominable to make any obje&ions to the weight 
or meafure ufed in tranfadions of fale, if the objedor is not 
bimftli wdl informed regarding the pradice in fuch cafes % 
and it is further highly unbecoming, after a bargain is duly con- 


# This is exprefsly limited by the commentator to the fale oF articles purchafed for peffonal 
ofe, which to redilpole of at an advanced price is abominable: but if pu rchiCed with a mercan¬ 
tile vie .v, the profit upon retail is totally unobjectionable. " 

f Bccaufe the morning twilight is one of the appo***^ times of prayer—Vide commentator, 

t Becaufe it is a proof of extreme ddire t6 gain an advantage over other purchafers or fellers, 
and by rcafon of a tradition recorded in thefe words, 11 The ftrft to enter, and the tali to quit, 

** the market place, is the devil.** 

|| Whether this prohibition applies in general to that nation known by the name of Kunft, 
or only to a particular race, has not been difeovered by the translator, and Is not perhaps worthy 
«f inveftigation. The defeription given of them in the commentary, is Vataceof men, of 
* f< whom it is recorded in the traditions, that they were originally daemons, in the fhape of men, 
M who catered into commercial dealings with mankind,, in order to miflead them.*' 

„ * eludes^ 
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eluded, to requeft any dedu£lion of the price; alfo to offer a larger 
quantity, at the fame price, of an article, whilft the crier is expofing 
it to fale: and to interfere in any manner with the bargain of another, 
as by offering a higher price to the feller, or a better article to the 
purchafcr, who is on terms of contrad with another perfon, at the 
time when fuch offer may be made. Some authors have pro¬ 
nounced this latter pradice to be totally illegal and forbidden, but 
the firft decifion would appear bell eftablifhed by traditional report. 

It is abominable that a citizen (hould ad as agent for a coun¬ 
tryman or peafan* in the fale of his wares. Some authors have 
maintained even the pofttive prohibition of this pradice, but the 
rirft opinion would appear to be better founded on the general 
principles of law. 

Anticipation, or foreftalling of the market, is alfo by 
law declared to be improper and abominable : as waere a perlon 
rnay intentionally meet the caravan at a certain diftance from the 
city, with a view, by deceiving the merchants, to pu*chafe their 
Wares at a low rate, and afterwards retail them at a higher. T he 
particular diftance preferibed by law in fuch cafes is four fursukhs^ 
or twelve Arabian miles*, at which diftance from the city it is 
abominable for any perfon to meet the caravan ., intentionally , for 
the purpofe of purchafing goods ; but if a meeting Ihould take 
place by accident even within that diftance, there is no impropri¬ 
ety whatever. Further, it is to be obferved, that this impro- 

* Whether or $ot, our Engliih mite is derived from the met! of Arabia, is a queftion of more 
ouriofity than importance. In the Kamooty a celebrated Arabic lexicon, meet is reprefented to 
be a diftance of either 1 500 or 2000 yards, or one-thkd of a/ursukth which the antients reckoned 
4coo, end the moderns 6000 yards, 
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priety on the part of the buyer, does not in any fituation, con¬ 
fer an option on the feller of annulling his contract, unlefs fome 
manifeft fraud and deceit fhould appear, in which cafe the fel¬ 
ler is entitled to reclaim his goods, immediately, if he can, or 
according to fome lawyers, at any future period; for this option 
cannot in their opinion be done away except by the feller himfeif, 
and this opinion is the beft founded. The fame principle in 
every refpeft applies to the practice of ISujJhi that is, attemp¬ 
ting to enhance the price of goods through connivance with 
the feller, by making a falfe tender, (without any intention to 
purchafe,) in the prefence of intended buyers, to, induce them to 
offer a higher price for the wares. 


Hoarding up ar¬ 
ticles of ntceffa- 
ry confmiption 
with a view to 
felling them in 
Umt of feat city 
at an exorbitant 
tatt. 


Qualifications 
tnfpe&ing mo. 
aopolyr. 


Ehttkar, or monopoly, is another pradlice which is highly difap- 
proved, and pronounced abominable in our law, or, according to fome 
authors, expreffly forbidden; but the firft opinion is the mod ap¬ 
proved. It is the hoarding up of grain, or other articles of neceffary 
confumption for the purpofe of felling them in time of fcarcity or 
famine at arn advanced price. The articles to which this pro¬ 
hibition extends are wheat, barley, dates, raifins, oil, and accord¬ 
ing to fome lawyers, fait, all which being of neceffary confump¬ 
tion, the hoarding them up in order to enhance their value, as at¬ 
tended with the moll prejudicial effeds to mankind, ought necef- 
farily to be difeouraged by law. At the fame time, it is to be 
obferved, that the impropriety of this pradice mull in a great 
rrieafure depend upon the intention and circumOances under 
which it is followed. For example; at a period of great abundance, 
there can be no impropriety in laying up a (lore of grain or other 
proviftons, for the purpofe of retail at a due and moderate profit; 

but 
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buf the retaining it afterwards in (lore at a time of fcircity, when no 
other Teller or gratuitous beftovver can be found, in order to enhance 
the price, is that praftice which is here to be underftood as alone for¬ 
bidden by the law,—Some writers have exprefled a further limitation 
of the impropriety here defcribed, to a cafe where the hoarder of 
grain may retain in (lore and refuie to fell it for three days fucceffively 
in a time of want, or for forty days in a feafon of plenty, and have 
in both thefe cafes maintained that he may legally be compelled 
to difpofe of it, at a fixed rate prefcribed by the judge - . This 
latter compuifion however, as to rates, does not appear to be any 
where authorized , and is indeed contrary to the general principles 
of law : whilft a compuifion to (ell only, with a power to the pro¬ 
prietor of fixing his own price, appears fully fupported upon tradi¬ 
tional record. 


CHAP. III. 
Of Options in Sale, 


SECTION I*. 

. ’ , / , • - - . ‘ ) ' . "•’.'•I . ' - . 9 

Of Option during the Meeting f. 

After a con fr net of fale is duly concluded by declaration and 
confent, each party has a legal option to retratf:, and to diflblve the 


* This feaion and the two following are taken from the Tuhreer oof AhU m a juftly celebrated, 

work by J u m a t-oo d-Deb n : for an account of his life and writings, vide preliminary difeourfe. 
Tlie two laft fe&ions of this*chapter are from the Sburayd. 

1 Arab. literally « option of the mating" a title which is not admitted by 

the authors of the oppose fcft,-Vidc Hamilton’s Vol. II, page 3 6 h 
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bargain, fo long as they remain together. This option during the 

meeting is eflablilhed by law with regard to every fpccies of mer- 

* 

chandife; and it is done away by the perfonal reparation of the par¬ 
ties, however trifling the diftance may be, and whether their bar¬ 
gain be concluded in the open air, or in a houfe. It is alfo 
of neceflity annulled by any ufe of the article bought, or by 
the exercife of a right of property over it j or by the exprefe deter- 
mination of the parties, either previous to the conclufion of the 
con trad, as where the feller may fay, “ I have fold you this 
te article, and there lliall be no option between us,” to which 
declaration the buyer confents ; or fubfequent thereto, as where 

each party, after concluding the bargain, declares, “ I have chofen 

<, ■ 

tl that the fale lhall be confirmed,” or words to that purpofe. 


Not annulled by 
an equivocal de¬ 
claration of one 
party, if the 
other fhou'd 
make no reply* 


If one of the parties in a contra# of fale, after their bargain is 
completed, fhou.d fay to the other, “ I give you now an option 
to confirm the fale,” and the other continue filenf, or give no 
anfwcr to that fpeech, his option during the meeting is not annulled 
in confequence of his fiience, nor is even that of the fptaker. 


Where one per- 
Ton a&s as fel¬ 
ler and purcha- 
(cr 9 there can 
be no option 0 / 
the meeting# 


It is a queftion on which our lawyers have difagreed, whether in 
a cafe where one and the fame ; perfon is both the purchafer and the 
feller, as where, for example, a father perfonally acquires by 
purchafe the property of his fon, or fells to his fon an article of 
bis own property, there can be any option of the meeting, 
A majority have decided in the negative; becaufe the tradition 
-conferring this title is conveyed in a manner which neceffarify 
fuppofts two diftina parties in the contra#, being expreffed in 
the dual number, thus, f * The buyer and feller have each aa 

option 
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option until they ftwo) feparate.” # Now, as this tradition has ob¬ 
vious reference to a buyer and a feller in two diitintft perfons, and 
as no traditional authority is adduced to counteract this reference, 
it follows, that where only one perfon a6ls, there can be no 
option whatfoever, By fome authors the affirmative has been 
maintained, and the option in fuch cafes is by them, held to con¬ 
tinue, fo long as the party thus afling in the capacity of feller 
arid purchafcr ffiall remain in the place where he concluded the 
bargain. This opinion however appears highly obje<£tionable. 

; ff V' ’ ' ' ' v v ; f -d ' 'V' !■"'* \-ti ;i * 0 >1 

Separation of the parties after completion of th^ir bargain 
operates equally to annul their option, whether intentional, that is, 
with a view to its extinction, or other wife; and whether they 
are informed of the confequence of their reparation, oi not. In 
like manner, if one party fhould run away from the other imme¬ 
diately upon concluding his bargain, tnc option is thereby done 
away; for it is by no means a condition to the application of 
this law, that the parties fix all ieparate by mutual confent, but 
on the contrary, each is inhaled to depart from the meeting for 
the exprefs purpofe of confirming the contrail:, by extinguilliing 
the right of option in b6th, and fuch departure is by no means to 
be coniidered as illegal or forbidden. 

Ip a buyer and a feller fhould continue fitting in the place where 
their contract is concluded and a curtain fhould be drawn, ora 
wall fhould be erefted between them, or if they both fhould fall 
afleep in their places, Fill the option to retraCt is by no means 
thereby extinguiflied; and further, fhould they get up and move 
together to any difhncc without feparating, their option, according * 

F 2 , to - 
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to the mofl approved opinion, continues fully eftabliftied in law, 
kt the period be ever fo long. 

Separation ot the parties, if occahoned by companion 
as to both, preventing their mutual determination as to the 
fale, does not operate to cancel the option of the meeting, but on 
the contrary, it remains to be claimed and exercifed by both at their 
next conference, when the compulsion is removed, fo long as they 
continue together, or do not feparate from this fecond meeting : 
where, however, the parties are not prevented from declaring their 
intentions refpedling the bargain, their reparation, even though 
compul/ive, is confidered as a final confirmation of the fale, or an 
extinction of the option as to both. If again, one only of the par¬ 
ties thou Id be fo compelled to depart, his option is by fuch com- 
pulfion preferved, and that of the other likewife remains fo long as 
he continues in the p’ace of conference, but fhould he quit that 
place, it is immediately extinguidied. In like manner, Ihould the 
compulnon be obviited as to the fir ft, and he, without determining, 
quit a conference at which there is no compulfion, his option is of 
courfe extinguifhed j or fliould he be compelled merely to depart, 
and not be prevented from determining, his option is alike in this 
cafe cancelled. 


<SL 


confomatiokn of 
une party, 
tl rigid ftes Ms 
ootiou, though 
the other fhould 
no reply* 


If one of the parties after the conclufion of the bargain fhould 
declare that he confiders it finally binding, and the other fliould ex- 
preis his fatisfa£tion, the option is extinguifhed as td both; but 
fh.ould the other fay nothing in reply demonflrative of his confent, 
the option of the fpeaker is alone cancelled, and that of the other 
remains fo long as he continues at the meeting. If again, one of 

the 


\ 
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the parties fhould become fuddenly dumb at the conference, his 
fign muft be admitted to fupply the place of verbal determination ; 
and if his fign fliould not be intelligible, or if he iliould become 
infane, or for a time infenfible, his guardian muft be called upon 
toexercifc the right of option in his flead; in which event, fliould 
the incapacity be afterwards removed by his regaining his intelleft, 
he cannot legally objed to the determination of his guardian, nor 
claim any future option for himfelf. 

If one of the parties fliould die after the conclulion of the contrafl, 
previoufly to his reparation from the other, his option defends to 
his heirs, and cbntinues with them fo long as the living party (hall 
remain in his place. The departure, however, of the living, or 
removal of the deceafed, has in law a neceflary efted to confirm 
the fale by extinguishing the option as to both. 

If a purchafer previoufly to breaking up the meeting at which 
his bargain is made, fhould make any ufe of the article bought, 
demonftrative of a right of property therein, as for inflance transfer 
it to a third party by fale, gift, or emancipation, as in the cafe of 

a fiave, all fuch ads and deeds have a neceflary effe& to annul the 

* 

option as to him ; and in like manner if the feller fliould make any 
ufe of the price, his option is as neceflarily extinguifhsd. Should 
the feller further, whilfl: in company, execute any deed of the na¬ 
ture above deferibed in favour of a third party, transferring the ob- 
jed of fale to liim, this is confidered as an annulment of the origi¬ 
nal contrad, notwithftanding the ad of the buyer; but fliould 
either of .the original parties perform any ad demon Arative of a 
transfer of property, with confent of the other ex prefled or im¬ 
plied, 
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plied, the option of retracing is cxtinguiftied as to both. Upon 
the whole, therefore, a contra£l of fale is to be conjfidered as finally 
binding upon the reparation of the parties unlefs feme par¬ 
ticular caufe may exift to found a title of annulment in one 
of them, as where the object of fale is an-animal*; where a 
definite period has been previoufiy flipulated by the parties them- 
felves ; where anefiential blemifh is found in the article; where a 
concealment of its defeats can be proved; where a flipulated 
quality is difeovered not to exifi: ; or, in the cafe of Morabuhui' f*, 
where the prime coft has been falfely ftated; the nature and 
effect of "all which circumftances fhall hereafter be treated and 
deferibed in their order: but it is particularly here to be remem¬ 
bered, that after the reparation of the parties, no ftipulation ol op¬ 
tion to either of them, even by mutual confent, can have any force 
or effect in law, but, on the contrary, is altogether null and invalid. 


Option granted 
to the purchafcr 
of animal*. 


SECTION II. 

« Of Option in the Sale of Animals 

All our lawyers arc agreed in conferring on the purchafer of 
animals a peculiar privilege, or option, which is not extended to 
any other fpecies of merchandife, of retracing and diffblying his 
bargain at any time within three days from the period of its con- 
clufion, after which period, fhould the buyer in the mean time 
not have expreiTed his defire to retrad:, the fale becomes 
valid and binding. He has however this option during three 

* Vide Se&ion II, where a particular privilege allowed to the buyer of animals is deferibed. 

+ Vide Chap. VI. 

J This fpecics of option is not acknowledged, nor rccognifed, in the-doflrines .of-the oppo- 
fue fed. 

days. 
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days, whether it be ilipttlated in the contrail, or not; hut fhould 
the parties ftipulate againft it, or ihould the buyer of himfelf fur- 
render this right fubfequenfdy to the contract, or fhould he per¬ 
form any ad demon# rati ve of a right of property, whether irrevo¬ 
cable, fuch as felling the animal to another or emancipating 
the Have, or revocable, as a deed of gift or a bequeft; in all 
and each of thefe cafes, the option is of neceffity annulled. 
The author of the Shurayd has obferved, that any ad whatfoever 
on the part of the buyer of an animal, productive of a change 
in its nature or quality, or indicative of an intention upon his part 
to abide by the bargain, fuch for example, as his carnal enjoyment 
of a female flaye, or caufing a garment to be made for her, has 
the neceflary effed in law to extinguish his option of retrading. 

This peculiar privilege or option in the fale of animals, it is to 
be obferved, belongs folely and exclufively to the buyer; thd fel¬ 
ler having no fuch right in this cafe, any more than with regard to 
other articles of merckandife. Seyyed Moort uz a* has indeed 
maintained that it belongs alfp to the feller during three days, but 
the fir# opinion is the bed fupported, and the moil generally ap¬ 
proved. 



SECTION III. 

Of Optional Conditions •}*. 

It is lawful to ftipulate a condition of option in a contrad of fale 
on the part either of the purchafer or of the feller, or of both, to 9 

* For an account of his life and juridical writings, vide preliminary difeourfe. 
i Arab# Kfavdt±m*$kiirh 
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continue for any length of time they think proper, provided the 
period . {hall be fixed and defined in their contrad, whether it 
exceed three days * or not. and without regard to the objed for 
which it is intended, or whether the period may be proportioned 
to that objed, or not. 

It is however indifpenfable to the validity of this condition, that 
the period of option fhall be definite, and expreflly mentioned, as 
a year, for example, a month, or a day ; and not fuch as may leave 
room for any doubt or uncertainty, like “ the return of a pilgrim,” 
*« the ripening of corn,’ “ the approach of a ternpefl, “the fall of 
** rain,'* “ the feafon of harveft, or reaping/" aud the like; for all 
Rich indefinite ftipulations relative to option in a Tale have the neceffa- 
ry effefl of rendering the contract altogether null and invalid, nor can 
this original defed in the fale be afterwards obviated by the parties 
annulling their illegal flipulation before the lapfe of three days 
from the date of contrad, or by their reftriding it to that period 
Upon the fame principle, it follows, that * contrad of fale Ripulat- 
jng perpetual option, or option during the life, or plealure, of the 
parties, i$ altogether null and void. 

If a perfon fell an article of property, ftipulating for an option to 
both the parties in the contrad, or to one of them, in general terms, 
that is, without fpecifying the nature of the option, the party to 
whom it fhall belong, or the period, whether certain, or uncertain, 
to which it fhall extend, fuch contrad of fale, according to the 
Lhaikby is altogether null and invalid, and this decifion would 


* Agreeably to the doftrines of the oppofite fe&, an optional condition cannot legally be 
taded beyond three days—Vide Hamilton's Uedaja, Vol. II, page $#*• 
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appear to be approved. By Seyyed Moortuza on the otherhand, 
the validity of fale in fuch a cafe has been maintained, and the option 
held to be eftablifhed for the period of three days from the date 
of contra#, after which period no option can remain. The argu¬ 
ment adduced in fupport of this doftrine is, that fince the only- 
option rccognifed in law with a reference to time is that of three 
days, it follows, that in every cafe where the parties flipulate for an 
option in general terms this legal limitation ought properly to be 
underflood, and confequently there can be no objection to the 
validity of the contract. This argument, however, weobferve, al¬ 
though it may certainly well apply to the fale of animals in which 
♦ • l4,J 

the option during tjirce days has already been declared to be totally 
independent of flipulation, can have no juft reference to any other 
fpecies of merchandife* 

If a perfonin the expectation of receiving a gift, fiiould purch'afe 
any article of property from another, ftipulatting for an option of 
annulment until the period when the donation fhall be received, and 
that period be known or underfiood by both parties at the time 
of fale, fuch contract is lawful and valid ; but if tile period 
Ihould be unknown, or if the flipulation by the parties fhould 
have reference to the deed of gift only, and not to the period of 
payment, the con trad of fale is in this cafe altogether null and in¬ 
valid. In fhoifc, it is a general rule of law in all contra&s of fale, 
that any illegal or invalid flipulation, befides being in itfelf 
nugatory, or not binding upon the parties, has further the necefla- 
ry cfteCt of invalidating the contra# to which it relates. 

It is lawful in contra&s of fale to flipulate that the option 
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of annulment fhall belong to any third perfon, as well as to the 
contracting parties ; and further, in the exercife of fuch option, 
this third perfon may lawfully be conjoined with the parties, or 
with either of them, fo that the power of annulling the contract 
within a given time may depend either upon him fingly, or on 
him, with the concurrence of one or both of the parties. It 
is moreover lawful to confer this option of annulment upon feveral 
perfons as well as upon one, and to ftipulate for the duration of 
this right in one of the parties for a term longer than may be allow¬ 
ed to the other. It is further authorized in the fale of two feparate 
articles to ftipulate for an option of annulment as to one only, and 
not as to the other. The article, however, to which this option 
refers muft be particularly fpecified in the contract, fo as to 
obviate all future uncertainty and doubt; otherwife the ftipulation 
is not only null and void in itfelf, but has alfo the effeCt to in¬ 
validate the contract. If where the article is particularly fpecified, 
the purchafer poftefting fuch option, ftiould annul the bargain as 
to it, he is entitled to reclaim a proportionate fiiare of the general 
price. 


Cafe of concur* 
rent option* 


of option re. fled 
jjanagent $ 


and in-a (lave, 
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If one of the parties in a contract of fale ftiould ftipulate for the 
option of annulment during a given time, to another perfon jointly 
. with himfelf, each of them has in this cafe a tide either to 
diffolve or to confirm the bargain ; but lliould he ftipulate for the 
option to a third perfon only, that perfon is in law confidered 
as his agent, and no option can be exercifed by him,' 
\wbo lias thus made over his right to another. If the objeCt 
of fale ftiould be a flave, and the parties agree to confer a right 
of option on the flave himfelf, this alfo, according to the 

prevalent 
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prevalent opinion, is fully authorized in law ; and if an agent in a 
fale fliould ftipulate for the option to himfelf, or to his conftituenr, 
or to both, this is perfectly legal and valid; but fliould he ftipulate 
for the fubftitution of another perfon in his place, the validity of 

the contract muft in this cafe depend upon the nature of his own 

* 

commiffion; which, if conveyed in general and abfolute terms, or 
expreflly involving a power of deputation* his contract is valid ; 
but othervvife it is null and void. 

If the parties in a contrad of fale ftipulate for the power of 
confuhing with a third party, or with their friends, regarding the 
confirmation or annulment of the bargain, and a definite period 
for this purpofe be aligned, it is perfectly legal and valid ; but 
they have alfo a power to annul the contra6l even previoufty to 
fuch confultation. 

It is lawful fora perfon to fell effe&s upon this condition, that 
“ if in a certain fpecified time, he reftore the price to the buyer, 
<f he fhall be entitled to reclaim his property, 0 and fuch claufe is 
accordingly binding on the purchafer } but he, on the other hand, 
being confidered to be proprietor of the article during this time, 
has an exelufive title to all-advantages which may arife from it 
whilft in his pofteftjon. The fetter however, in order to reclaim 
his property, muft reftore at once the whole price he has received, 
and his tender of any part thereof within the fpecified time has no 
legal efteeft to diftblve the fale, nor is the buyer bound to accept 
this partial tender, unlefs in a cafe where fuch obligation was par¬ 
ticularly exprefled in his contrad. Again, the particular period at 
which, in a cafe of this nature, the feller is entitled to reclaim his 
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■property mufi depend on the terms in which fuch condition is ex-* 
prefled. For example, if the fpecified period has been mentioned 
as a limit to the power of reftitution and redemption, as where 
the feller may have faid, “ If within fuch a time I fhould reftorc, 
&c.” he is of courfe entitled to diflolve the fale at any intermediate 
period by tendering the price, which the purchafer is accord¬ 
ingly bound to receive and to give tip his purchafe* but if, on the 
contrary, a particular date has been mentioned, at which the refti- 
tution of the price muA take place, as where the feller may have 
thus exp refled himfelf, If upon fuch a day I reftore, Seed" here 
his intermediate tender to the buyer can have no effedt whatsoever 
in law, nor is the buyer bound to accept it. It is otherwife in the 
cafe of abfolute option to annul the bargain in any given period 
jftipulated on the part of the feller, for here his title being indepen¬ 
dent of any condition as to price, he may diflolve the contract 
whenever he thinks proper within the period deferibed, without 
either producing the price, or making even any partial tender 
of it to the buyer. 



SECTION IV. 

Of Option in confequence of Fraud or Deceit . 

If a petfon ignorant and unexperienced in traffic purchafe 
any article of property with the nature and value of which he was 
unacquainted at the time, and it afterwards appear that an undue 
and unufual advantage was taken of his ignorance by the feller; 
this eftablifhes by our law a title in the buyer to annul his contrafl 
at any future period when the wrong may be difeovered, and 

the 
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the feller is accordingly bound to make reflitution of the price* j 
nor is this right forfeited to the purchafer, by any ufe he may 
make of, or right he may exercife over, the article, except fuch 
as would remove it from his property, or create a difability in 
him to make reflitution, like the nranumiffio-n of a (lave for 
example, or, in the cafe of a female flave, her pregnancy by 
him. It is, however, to be obferved on the other hand, that a 
purchafer in fuch a predicament can never claim a compenfation for 
the lofs he has fuftained by the tranfa&ion j fince the option of re¬ 
taining or reftoring the goods is all that by the law has been allow¬ 
ed to him* 


SECTION V. 

* 

Of Option in default of Surrender and Payment -f\ 

A Contract of fale, if not followed by furrenderof the objed: 
and payment of its price, fhould no further delay be ftipulated, is 
by our law cotifidered to be binding only for the fpace of three 
days. If therefore at any time within three days, the buyer fhould 
produce and make a tender of the price, he is entitled to demand 
his purchafe, but after that period, it is the property of the feller, 
who may furrender or retain it at his pleafure, and the lofs, if 
it Ihould perifh, is his own. Some lawyers have further 
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* The fame principle exaftly applies to a feller unacquainted with the value of his property, 
who is circumvented in a fimilar manner and degree by the buyer ; for he alfo i« entitled to 
reclaim his property, by diffolving the fale, whenever the deceit may be difeovered.—Vide 
Tubrter, from which this decifion has been copied by the traaflator. 

f This .option is entirely rejected by the other feci, 
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maintained, that the lofs of the article within the three days, 
whilfl in the feller's poffelfion, mull neceffarily fall upon him, 
and their decifion would appear to be fully eftablilhed by the 
general principles of law. 

Where the article fold is of a nature liable to peri fix or decay 
in a fingle day, it is the duty of the purchafer to make immediate 
payment of the price, and fhould he negled the tender of it 
even until night, the contradl is no longer binding on the feller. 

Th e nature of option from defeat [hall hereafter be explained 
in a feparate chapter. 



Miscellaneous Cases relative to Options in Sale. 

The option during the meeting is a peculiar privilege granted by 
law to the parties in a contrafl of fale, and has no reference to any 
other j whereas Jlipulated option is authorized in all contra<£l$, ex¬ 
cept marriage, appropriation, acquittance or releafe, divorce, and 
manumiflion, although according to one traditional report, which 
is however by no means confidered as authentic, the laft, or ma¬ 
numiflion, would appear not to be excepted from the application 
of this rule. 

A stipulated option in purchafe or fale as well as that of three 
days in the purchafe of animals, are both annulled by the life 
or exercife of a right of property over the article thus acquir¬ 
ed. Hence, if an option fhould be flipulated for by both the 

parties 
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parties in a contrad of falc, and one party fliould make any ufe of 
his acquifition demonftrativc of a right of property in it, the 
title of annulment as to him is neceflarily done away ; and fliould 
iuch ufe have been made with the exprefs confent of the other, the 
option as to both is as neceflarily cancelled. 

If a perfon poflefling a right of option fliould die, this title 
defcends immediately to his heirs *, without regard to its particular 
fpecies, whether it be of the meeting, by ftipulation, or any other 
fpecies whatever; and, on the fame principle, fliould he become 
infane or legally difqualified from exerting his right, his' guar¬ 
dian mu ft fupply his place, who, like an heir, poflefles by law the 
fame power of determination which the immediate party to the 
contfa£t originally enjoyed, nor can this immediate party, after 
regaining his intelled or legal qualification to ad for himfelf, 
be heard on any objedion to what his guardian may lawfully have 
determined. If the contracting party be a flave licenfed to pur- 
chafe or fell ; (hould he die, the option which he enjoyed muft 
neceflarily revert to his mafter, from whom the authority was 
derived. 


The right of property in an - article bought is legally vefted 
in the purchafer by virtue of his contrad alone f, independently 
of any option poflefled either by himfelf or by the feller. Some 
lawyers have maintained that the period of option muft alfo elapfe 


* According to the oppofite feft, no light of option ftipulatcd for in a fale can defeend 
to an heir, and the contract is confirmed by the death of either party.— Vide Hamilton’s 
Hedaya, Vol. II, page 389. 

f A diflinttion relative to this cafe, which is not here admitted, may be gathered from the 
doctrines of the oppofue Vide Hamilton’s iledaya, Vol, II, page 385. 
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before the buyer’s right 
appears better founded 

can be eftablilhed, but the former dodrine 
in traditional report. Hence it follows. 



that all increafe or advantage arifing from the article muft be¬ 
long to the buyer alone, and that notwithftanding his right to re¬ 
cover from the feller the full price he has paid, (hould the cen¬ 
tral be afterwards diffolved, the intended feller can have no claim 
againfl him for any profit or advantage which has arifen during 
the intermediate time. 

If the merehandife perifh or be deftroyed in the hands of the 
feller after the conclufion of his contrad, but previous to feizin of 
the buyefr, it is a general rule of law, as formerly obferved, that 
the lofs muft always fall upon the feller. But if the lofs or 

deftrudion take place in the hands of the buyer after feizin, 

a diftindion is to be obferved. If the period of option fhould 
alfo have elapfed, there can in this event be no doubt that 
the lofs muft fall entirely on the buyer; and, even (hould 

the period not have elapfed, if the option be referved to the 

feller, the buyer muft fubmit to the lofs, becaufe the fale be¬ 
ing briginally binding as to him and the article being in his 
own pofleflion, be can obvioully have no claim againft the feller 
in confequence of its lofs; but if the option be with the buyer 
alone, and the time fhould not have elapfed, the lofs or deduc¬ 
tion of the article without any fault or negled of his own, 
cannot deprive him of his title to annul the bargain, and con- 
feqtiently fuch lofs muft fall upen the feller. 

An optional condition has by fome lawyers been confidered to 
takeeffed only on feparation of the parties from the meeting 

at 


t 
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at which their contra# was concluded, or in other words, when 
the option of the meeting has ceafed to exift. The more preva¬ 
lent however and moft approved decifion would tend to efta- 
blilh its effed and the confequent title of the party for whom 
fuch option may be provided immediately upon the conclu- 
fion of the contrad. 

' f J.’ r • ■ ' V ■ • i '\ 
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And here it is proper to obferve, that an option of infpettion 
may alfo in fomc cafes be edabliflied with refped to an article 
ftid, although from the rarity of its occurrence, and from its 
obvious analogy to the title founded on defed, which wjll here¬ 
after be confiderea, we have omitted to clafs this right amorigft 
th t fpecies of option formerly enumerated. An option of infpec- 
tion therefore is edabliflied only with regard to fuch articles as 
may be bought without the buyer’s infpedion, and the purch^fe of 
which indifpenfably by law requires particular defeription of the 
fpecies and quality of the articles fold. By mention of the fpecies 
it is here intended to convey, that a word fhall be made ufe of by 
the feller, which involves every individual of that clafs or fpecies, 
and excludes thofe of every other, fuch as wheal for example, rice 
an dflk; and by defeription of the quality it is meant, that the feller 
ihall make ufe of a word didinguifhing and feparating the individuals 
of fuch fpecies from each other, as pure , unmixed , with regard to 
wheat for example, coarfe, or fine, and the like, in addition to 
which as regarding the quality, it is required, that every quality 
poffefled by the article, an omiffion to deferibe which might pro¬ 
duce doubt or uncertainty refpe&ing it, (hall be particularly dated 
at the time of contra#; for if any the mod trifling failure, with 
refpc# to thefe two conditions, or to one of them, diould occur, 

H the 
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the contrad of fale without the previous infpedion of the buyer is 
altogether null and invalid. If however we 1'uppofe both the fpe- 
cies and the quality of an article fold to be defcribed in that perfed 
and complete manner which is by law required, the fale of it is 
in fuch cafe legal and valid, whether the feller alone may have 
feen the property previoufly to fale, and not the buyer, whether 
alfo the buyer alone may have infpeded it, or even although 
neither fhould have feen it at all, as where their contrad proceeds 
on the defcription given to both by a third party. In all and each 
of thefe cafes therefore, Ihould the article afterwards be found to 
be of the exad fpecies and quality defcribed, the fale is rieceflarily 
binding, but otherwife the buyer, who had not 4 previoufly infpec- 
ted it, has an option either of annulling or abiding by his contrad ; 
and, on the fame principle, the feller, where the buyer alone had 
infpeded the goods, has an equal option to annul the bargain ; 
whilft, if they both depended on the defcription of a third party, 
the will of cither is fufficicnt to diffolve the fale. 

If again a perfon purchafe an eftate, part of which has been 

r 

fubmitted to his ocular infpedion, and the quality of the reft has 
been defcribed, Ihould any part of the eftate be afterwards found 
not to anfwer the defcription given, his option of rejedion in 
this cafe muft necelTarily involve the whole. 


CHAP. 
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CHAP. IV*. 

Of the Laws of Contra&s, and their Interpretation. 

Thefe may be comprehended under the fix following fe&ion*. 

SECTION I. 

Of Sales for Ready Money and on Credit . 

If a perfon purcliafe any article of property in general andab- 
folute terms, or ftipulating for immediate payment, fuch bargain is 
confidered by law to be executed for ready money, and implies an 
obligation on the purchaser to make immediate payment of the 
price. At the fame time it is fully authorized to ftipulate for a delay 
of payment, until any future period, provided that period be £xed, 
but it is indifpenfable on the other hand that the ftipulated period 
fhall be fuch as not to admit of the fmalleft uncertainty regarding 
its approach, and hence it follows that a ftipulation of credit in a 
fale, without at all fpecifying its term, or with a reference to a 
period which is in any degree uncertain, like the “ return of 
, pilgrims” for example, has a neceflary effe<3 inlaw to render 
the contract null and invalid. 

If a perfon fell any article of property for a certain price on 
condition of ready payment, and ftipulating for a larger fum in the 
event of delay, fome lawyers have maintained that fuch contract 
is invalid. A tradition however has been quoted which lupports 


* Thi whole of this chapter i* taken from the Shiirfya* 
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the "validity of fale, viz. “ that the feller muft receive the fmallcft 
«* ftipulated price, at the moft diftant period which is mentioned.*" 
If again a contraft Ihould refer to two future periods and ilipulate 
for an increafe of the price, ihould the payment be poftponed until 
ihelateft, this contrad is by unanimous aflent pronounced to be 
illegal and invalid. . 

If a perfon purebafe an article of property ftipulating for the 
payment of the price at a future fixed period, and refell it to the 
perfon from whom it was bought, previoufly to the expiration 
of his own term of credit, this fecond fale is according to our 
law perfe&ly legal and valid, whether the price fpecified Ihould 
be greater or lefs than that firft agreed for by the buyer, and 
whether alfo he Ihould receive prompt payment, or fpecify a term 
of credit as before, provided however that fuch refale did not form 
a condition of the original contrad*. Where again the term of 
credit in the firft contrad may have expired, if the refale Ihould 
be executed for the fame price exadly, without increafe or dimi¬ 
nution, here alfo there can be no doubt that it is legal and valid; 
as likewife if the price Ihould be greater or lefs, where it is not of 
the fame fpecies with the former: but where it is of the fame fpe- 
cies exadly, and an increafe or diminution of the amount may be 
bargained for, fome lawyers have pronounced the refale to be in¬ 
valid, and two traditional reports of an oppofite tendency are on 
this point recorded. The moft: authentic however, and that which 
guides the prevalent decifion, would univerfally fupport the validi- 


* *^e reverfe of this Odilon may be feen in the Hedaya, Vol. IT, page 442* lyhere a tefale 
for a turn Ihort of the original price u exprefsly declared to be invalid. 

ty 
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ty of the fale, without arty limitation as to ks terms, or diflin&ion 

on any ground whatfoever. 

\ 

When a term of credit is fpecified in a contract of fale, both 
parties are bound implicitly to abide by fuch flipulation. It is not 
incumbent therefore on the buyer to make payment of the price 
before the expiration of that term, even if demanded by the feller; 
and fhould he on the other hand make a voluntary tender thereof 
before the term has expired, it is not incumbent on the feller to 
receive it. If however after the'expiration of the term, the buyer 
fhould make an offer of the price, it is the duty of the feller to 
receive it; and fhould he refufe, all fubfequent lofs in the buy* 
cr’s hands without negled: or tranfgreffion upon his part, muft, ac¬ 
cording to the mofl prevalent decifion, fall upon the feller. The 
fame is exa&ly the cafe with refpedt to a feller in Sulum * con- 
trafls, who, by a legal tender of the goods at the ftipulated 
period of delivery, becomes abfolved, by the purchafer's refufal to 
receive them, from all future refponfibility in the event of lofs; and 

this principle it may be obferved is by no means limited in its s ap- 

0 

plication to contrails of fale, but extends to every debt or obliga¬ 
tion, the payment or performance of which may be duly tendered 
by the debtor at the ftipulated time; for fhould the creditor re¬ 
fufe to accept it at this particular time, all future lofs mufl fall 
upon himfelf alone, and the debtor is no longer in any degree 
refponfible. 

The retail of merchandife at an advanced rate beyond the origi- 

- ‘ .- - .. A -- ' ____ _ 

* The nature of a Sulum contrast is hereafter explained, and the laws refpedting it delcribed 
in a feparate chapter. It is that by which a perron receiving the price in advance, becomes 
bound for the delivery of goods at a certain future period. 
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nal price either for ready money or upon credit is univerfally au¬ 
thorized by our law, provided the retail purchafer be acquainted 
with the value of the goods, fo that no undue advantage can 
be taken of him in the contract. 
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It is not permitted in fafe, after a term of payment has been 
fixed, to fufpend the payment any longer on condition of an aug¬ 
mentation of the price; and the fame principle applies to every 
fpecies of pecuniary obligation. On the other hand it is perfe&Iy 
authorized to abate and deduct, on account of ready money or 
prompt payment, any part whatsoever of the price of an article 
fold, or of the original amount of a debt. 

If a perfon purchafe any article of property on credit, and 
intend to fell it by Morabuhut * that is, at an advanced rate, it 
is incumbent on him to mention to the buyer in retail the precife 
term of credit which he has obtained } for otherwife, fhould he 
fell without dating this term, the buyer has an option of annul¬ 
ling or abiding by his contract. A tradition however is recorded 
which would tend to defeat this option m the buyer, namely, 
“ that he can only be entitled to demand an indulgence in the term 
“ of payment fimilar to that which was obtained by the feller 
4i in his original contrad:.” 


Determined by 
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SEC.Tl ON II. 

Of Rights and Appendages . 

T he general and fixed criterion of law for determining the 


* Vide Morabuhiit tales, Ch. VI, 
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rights and appendages • involved in a contract of fale, or thofe X^ a !!f"£{ , ’ 

,h,ngs which, as conneaed with the fubjea, mud appertatn of «.. 

right to the buyer, is «f That the literal or common acceptation 

a 0 f the term made ufe of by the parties (hall be ftri&ly attended 

M to> and {hall invariably guide the dedfion/' Thus, if a perfon 

fell a Bofkan (or garden), the trees, the ground, and the buddings and building! 

contained in it, are all included in fuch a fale; and in like manner , 

if a perfon fell a Bar (or manlion), the ground and buildings, •wer.mi^r 

and the upper as well as the under ftory of the houfe, are all inclu- manfion. 

ded in his contra#, unlefs the upper ftory ftiould be totally indepen- 

dent and diftin#, B as where it is inhabited by a different family* 

v i , /h f $ f,N *•%, <*'!$»} ( j; im \ k 1 » 7 $ v* : * y r ' ' » > 

In' the fale of a Bar (or manfion), the doors and fixed locks •nd lock*, 
or bolts, are of neceffity included, although not mentioned in raie of* houfe. 

the contra#, and in like manner the beams which are inferted in 
the building, and all pins or hooks which may be fixed of fat¬ 
tened in the walls, alfo fixed ladders or ftair-cafes it propor¬ 
tioned to the entrance, and originally intended for that purpotc 
alone. With refpea however to the keys, a doubt has by iome Air* key., 
lawyers been fuggefted, but their inclution, independently of 
ftipulation, as a neceffary part of fixed locks, would appear to be 
fully eftablifhed by the general principles oflaw. 

A MILL-STONE, although fixed in a houfe, is not included in mumiobm «« 
the fale of that houfe, unlefs it be exprdfly mentioned in the 
contra#. 

If in a Bar (or manfion), which is fold, there be a date or JSSiJAeSe 

. * r • J 1 vf a manfion. 

any other tree, fuch tree is not included in the fale. It indeed „ 

the 
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the feller fhould fay, “ I have fold this rtiayifon together with Up 
rights’* fome lawyers have maintained, that the trees muft be in¬ 
cluded ; ftill however there appears no valid ground for fuch deci- 
iion; yet on the other hand, if a perfon fhould fay, “ together 
"wuh what the inclofureJurrounds or contains” or words to that 
efFe£t, there can in this cafe be no doubt that the trees are of 
neceflity included. It is to be obferved as a general rule with 
regard to all tr£rs which are not included or which are particularly 
referved by ftipulation in a contrad of fale, that the feller has a 
privilege of ingrefs, and egrefs, through the manfion, which is 
thus fold, and of uling fuch part of the ground as the branches 
of his tree may extend to; and fhould the fubjed fold be a piece 
of ground in which a date or other tree has been planted, inftfead 
of a manfion or inclofure, the decifion of law is exadly the fame ; 
as it is alfo in the cafe of com or any other crop which may 
be growing in the ground, whether of a nature having roots 
which produce fucceffive crops, or otlierwife, with this diftinc- 
tion in the latter cafe, that the purchafer muft fuffer fuch crop to 
continue in his ground only until the firft feafon of maturity and* 
reaping. 

If a perfon fell a date*tree, oi which the flowers Have beenim- 
pregnated*, with a view to their producing fruit, the fruit in this 
cafe is not included in the fale, but is the exclufive property of the 


* Arab. 9 .sheer. The phenomenon in vegetable nature to which this and many of the fot. 
lowing cafes have reference, is generally known and acknowledged; and, at all events, the 
univcrfal praftice in Arabia of impregnating the female date-tree would appear to be fully cf- 
tablilhed, and renders thefc decifions of law important to the Axabs> although of littlfe ufe 
to the native* of this or any other country. 
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feller, becaufe the word Nukbl does not comprehend in its fig* 
nification the impregnated flowers of the tree; and further by 
reafon of a faying of the prophet recorded in thefe words, * c If a 
“ perfon fell a date-tree which has been impregnated, the fruit 
“ thereof is the feller’s, unlefs expreffly ftipulated to belong to the 
“ buyer;” and the purchafer is consequently bound to let it remain 
on the tree, agreeably to common pradice, as is, on the fame 
principle, the feller of fuch fruit, who difpofes of it only, and 
referves the tree to himfelf. If, on the other hand, an un¬ 
impregnated date-tree fliould be fold, our lawyers have invariably 
decided, that the fruit is in this cafe included in the fale, and mull 
belong of right to the buyer. At the fame time it mufi be .ob- 
ferved, that no other transfer of a date-tree, whether impregnated 
or not, except by a contrad of fale, can pofiibly involve the fruit; 
and thus, if a perfon fliould convey a date-tree by any other 
deed, whether for a confideration, fuch as leafed marriage, 
and the like, or without a confideration, fuch as gift or other 
gratuitous contrad, in all and each of thefe cafes, the fruit muft 
of necefilty belong to the transferrer, and. is by no means, in¬ 
cluded in the contract. 
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The impregnation of date-trees is fometiraes effected na¬ 
turally, when the flowers of the female tree open of their 
own accord, and receive from thofe of the male the farina 
wafted by the wind; in which cafe, as well as when the fecunda¬ 
tion is artificially produced, the fruit muff be confidered as 
diftin£l property, and confequcntly is not included by implication 
in the fale of the tree on which it grows. The diftindion of law, 
however, between impregnated and unimpregnated trees is 
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reftri&ed entirely to the female date tree, and has no ap¬ 
plication whatfoever to the male, nor to any other fpecies of trees. 
If therefore a perfon fell any other tree, except the female date, 
the fale of fuch a tree can in no cafe comprehend its fruit, which 
univerfally belongs to the feller, and muft in confluence be fuf¬ 
fered by the buyer to remain upon the tree until the feafon of gather¬ 
ing it arrives, and the buyer can have no right to remove or deflroy 
any fruit which had appeared or was formed at the time of the fale, 
however weak and immature its condition may have been, and 
whether concealed in the hufk or fhell, fuch as cotton, walnuts, 
and the like, or effentially apparent, fuch as grapes and figs, un** 
lefs fuch right fhould be expreffly mentioned in the contrad. The 
fame principle, in every refpeft, applies to a tree or bulb, though 
bearing no fruit, whofe flowers are of value or ufe ; for thefe flowers 
are alike excluded from the buyer’s right, unlefs cxprefUy 
mentioned in his contraft, whether they fhould be in full 
blofTom at the time of the fale, or merely young and tender 
buds. 
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pregnated and 
unimpregnated 
date-tree, fold 
together* 


Ir a perfon fell an impregnated, and an unimpregnated, date-tree 
together by one general contract, the fruit of the firft belongs to 
the feller, and that of the fecond becomes the property of the 
buyer, as by law included in his purchafe. The fame principle 
exadly applies where there may be two feparate purchafers 
of an impregnated and unimpregnated tree, under one contrafl 
of fale. 
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nuift be guided by the cuftom of the country with regard to fuch 
fruits. Thus of fruits, which are ufually gathered when green 
and unripe, the period mu ft neceflarily be reftridted to that of 
their full growth, or of their attaining the perfed fize j whilft of 
thofe, which are ufually not gathered until they are ripe, the 
period is as neceflarily extended until that ftate fhall be attained. 

If a tree and its fruit fhould be poflefled by different owners, it 
is the legal privilege of each to water his own property; and if any 
one of them fhould refill: or reftrain the exercife of the other's right, 
it is the province of the magiftrate to enforce the obfervance of 
this privilege. If again the exercife of this right fhould have a 
tendency to injure one of the parties, the intereft of the buyer 
is in law to be confidered as predominant ; and his privilege to 
fuch an extent, as may be nectflary for the prefervation of his pro¬ 
perty, muft be fupported even to the prejudice of the feller. 
Should the parties difagree on this point, a reference muft be made 
to other perfons of experience and knowledge, who may decide 
impartially between them. 

In a fale of lands or ground, the ftones or ftonc-quarries origi¬ 
nally produced in it, and all mineral and metallic fubftances, 
difeovered in the earth, are included and belong to the buyer, 
although not fpecified in his contraft, becaufe thefe are in reality- 
component parts of the ground. This dedlion, however, is liable 
to doubt. The commentator upon this palTage has remarked, 
“ that the mofl approved doftrine includes only coarfe ftones, 
“ or ft;one-quarries in the fale of ground, and reje&s the 
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SECTION III. 

o ' : 'A''- ■ \ 

Of Surrender or Delivery . 

A contract of fale if concluded in general terms, implies a 
legal obligation on the feller to make immediate delivery of the 
fubjefl, and like wife on the buyer to make prompt payment of 
the price. If therefore the parties, or anyone of them, fhould re¬ 
fute or delay to perform this obligation, it is the province of the 
mag iff rate to enforce at the fame time the reciprocal furrender of 
the fubjefl, and of the price. Some authors have maintained that 
the feller is firft to be compelled to furrender the fubjefl:, and 
then only that the buyer may be forced to make payment of the 
price. The firft opinion however would appear more confident 
with the general principles of law, and there is further no dif- 
tin&ion upon this point between a cafe where the price has been 
actually or fubftantially produced and referred to, at the time of con¬ 
tract, and that where it was ftipulated in general terms as a debit. 

Should 


* The obvious importance of the queftion upon which opposite decifions have been here ex¬ 
hibited, induced t! e tranfiator to look into other authorities befides the two above quoted;, and 
of thefe a majority would appear to fupport the decifton in the text, notwithftanding the doubt 
which is expreffed by the author. 

f Arab. Dejn, which is here, as well as frequently in other parts of this work, oppofed to. 
Jyn, that is, effenct or fubjiance. If a perfon for example flioald fay w with thefe ten deenars, or 
«with this piece of cloth, I have purchafed that book,” the price fpecified, and the 
thing bought, as being both prefent at the time, would m law be denominated Ayn\ whereas if he 
, ■ fhould 
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Should the feller however (lipulate for a delay in the delivery 
of the fubjed till a future fixed time, it isf perfe&Iy lawful anti 
authorized; as in like manner it is lawful for the purchafer to 
flipulate for a delay in the payment of the price: and the feller 
may alfo referve to himfelf during a fixed period, the right of 
refiding in a houfe, or of ufing an animal, which he has fold* *. 

Se izin, or pofleffion, is in law eftablilhed by the vacating f of 
the article fold, whether real or immoveableJ property, fuch as 
lands; or moveable, fuch as cloth, jewels, and animals. ^ Some 
authors have maintained, that actual pofieffion of moveable pro¬ 
perty is required, either by the hand, by meafurement or weight 
of articles which are thus eftimated, or by removal from the fel¬ 
ler’s houfe, as in the cafe of an animal. The firft opinion how¬ 
ever is the belt founded. If therefore previoufly to fuch fur- 
render of an article fold, the article ftiould perifh in the feller’s 
hands, the lofs mud fall upon him alone,, and in like manner 
fhould its value be diminifhed by any occurrence fupervenient 
to the contra#, the buyer has a title to reje# ir, or, agreeably 
to fome authors, to demand a compenfation for the lofs. This lat- 

fhould fay « for ten deenars of fuch a currency and coinage, or for fuch a piece of cloth particu- 
« larly deferibed” (but not prefent at the time) « I have bought, <&rc.” the price mentioned in 
this latter contract would properly be denominated Dyr .—The diitindion here exemplified is 
that to which the author alludes, and which occafions no difference with regard to priority of 
payment or delivery on the part of the buyer or feller in a contrad of fate. A dodrins nearly 
oppoftte to the above may be feen in Hamilton’s Hedaya, Vol, II, page 379. 

* Thefe flipulations on the part of the feller would agreeably to the dodrincs of the oppofitc 
fed, completely invalidate the contract,—Vide Hamilton’s Hedaya, page 447-8. 

i Arab. T&kbLw, literally vacating as above, but which does not convey any ailive duty 
on the part of the feller, and implies merely the tacit or declared abrogation of all rights in 
himfelf, and permifiion of the cxcrcife of all rights by the buyer. 
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ter title however is liable to doubt. But the commentator con- 
fiders it to be cfhblifhed. 

If, fubfequently to the fale, and previouily to the furrender, of an ar¬ 
ticle, any increafe or produce fhould arife, as in the cafe of an animal 
bringing forth her young, a tree producing fruit, or a Have find¬ 
ing* property, and the like, all fuch increafe or advantage ap¬ 
pertains of right to the buyer; and hence fhould the original objedt 
of fale perifh or be deftroyed, the purchafer is not only exempted 
from the payment of the price, but has, further, a claim againft 
the feller for any produce or benefit by him derived previoufly to 
its death or dcftru&ion. At the fame time it is to be obferved, 
that, if the produce perifh in the feller’s hands without any 
negledl of his own, he is not rcfponfible for its value to the 
buyer. 

If, previoufly to the delivery of an article fold, it be acci¬ 
dentally mixed with fome other property belonging to the feller, 
fo as to prevent the poflibility of reparation or diftin&ion, and the 
leller in confequence offer to furrender the whole, the fale may 
thus be lawfully completed ; but if the feller refufe to make fuch 
general furrender of the whole, fome lawyers have pronounced 
the contract to be invalid, by reafon of the impoflibility to deliver 
the fubjeQ.. This do&rine however is liable to doubt, and it would 
appear to be the more approved decifion that the buyer fhould 
poffefs an option either of annulling the fale, or, of becoming 


* Arab. Ltita. Vide Book of Lokta y or troves, added by the tranflator, Thcfe, under 
certain drcumftances, by the Mohumraudan law, become the property of the finder. 


v 
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a partner with the feller in the whole property, as if fuch 
mixture had taken place fubfequently to his feizin *. 

If a perfon fell property in the aggregate, part of which perifhes 
or is deftroyed in his hands previoufly to feizin of the buyer, 
(hould that part which has perifhed have been originally oppofed 
to a (hare of the general price, the buyer has an option ei¬ 
ther of annulling his contrad; altogether, or of receiving that part 
of the fubjeft which remains, at the particular (hare of the price 
which was oppofed to it, as for example in the cafe of two (laves, 
or of a date-tree bearing fruit which has not been impregnated -f*. 
It is otherwife, where the part which perifhes, or is deftroyed, has 
no feparate and diftind: value, and confequently could not have 
been oppofed to any part of the price, as in the cafe for example 
of a (ingle (lave whofe arm may have been amputated previoufly 
to the delivery; for here the purchafer has merely an option 
of reje&ing the (lave, or of receiving him at the full (lipulat- 
ed price J. 

| I p | B | I is | ( r ‘ t 1 

The furrender or vacating of property fold, mud be complete on 
the part of the feller, fo as to admit of the purchafer’s taking en- 

* A right of partnerfhip is legally eftablifhed according to the Mohummudan law, by acci¬ 
dental, as well as intentional, mixture of property, fuch as to prevent the poflibility of diftinc- 
tion.— Vide Book of Partnerfhip. 

+ Becaufe, although this has been declared to belong by implication to the buyer, (HU it is 
in law confidcred to be diftinft property, and therefore capable of being oppofed to a price. 

i This decifion is contradiaory to one pronounced hy the commentator to be mod prevalent 
in cafes of partial lofs prior to delivery, as explained in the fecond paragraph of this,feftion;— 
and accordingly, here alfo differing from the opinion given in his text, the commentator has fup- 
ported the buyer’s right to a compenfation for the lofs deferibed. The compiler having intro¬ 
duced the commentator’s opinion in the firft ihftance, and omitted it in the prefent, has occafi- 
oned this apparent inconftftency in the original Digeft, which the tranllator has judged it 
needfary to account for, 
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tire poffeffion. Thus in the cafe of a houfe, it is the duty 
of the feller to remove every fpecies of property belonging to 
him, which may be lodged in it at the time ; and in the cafe of 
lands on which there may be com already cut down, it is his duty 
immediately to carry it off the ground, and to clear away the 
Hubble or roots, if of a nature to injure or impede the purchafers 
ufe and poffeflion, as the cotton plant, or millet, which prevent the 
cultivation of the ground. Further, fhould there be Hones buried 
or concealed in the ground, of a fize to prevent its cultivation, 
tiitfe alfo it is the duty of the feller to dig up and remove, as well 
as to level the ground from which they are extratHed. If .again* 
in a houfe or manfion that is fold, there fhould bean animal, or 
any property of the feller, which cannot be taken out or removed 
without altering or demanding fome part of the building, here ilfo 
the feller is bound to take away fuch property belonging to him- 
felf, and to repair the lofs or damage occafioned to the building 
by removing it. 

If an article be fold and afterwards ufurged* from the feller 
previoufly to his furrender, fhould the recovery be pohible within 
a certain fhort time, the purchafer is not permitted to diffolve the 
contract, but otherwife he is at liberty to do fo. The feller how¬ 
ever is by no means bound to pay any rent or hire on account of 
the fubjed during the period of fuch ufurpation, according to the 
moft authentic dofhine ; unlefs he fhould himfelf have prevented 
the ufurper from reHoring it for a time, and afterwards furrender 
it to the buyer, in which cafe a title to the rent or hire during 
that petiod is fully eflablifhed in law. 

* Vide Book of Ufurpations, 


Wi r ii 








t <55 ] 

With this fe&ion is connected the confideration of the refale 
of merchandife previous to feizin.; and this may be explained by 
the following cafes. 

Fir ft . The refale of all articles, which are eftimableby weight 
or by mcafurement of capacity, previous to feizin or poffeffion of the 
buyer, is declared abominable * by our law. Of grain in particular 
the refale has by fome authors been pronounced to be illegal, but 
the firft opinion is the moll: conformable to the general principles 
of law. A tradition however has been recorded, which prohibits 
the refale of grain by Morabuhut or for a profit: by Towleeut -f*, or 
a friendly fale, that is, for the original coft, there can be no doubt 
that it is authorized. With refpedt again to property of every 
kind which is acquired by any other mode than purchafe, as by 
inheritance, dower, and Khoola J, or compenfation given by a 
woman for the diffolution of her conjugal vow, it is fully au¬ 
thorized to difpofe of thefe by fale previoufly to feizin of the 
owner. 

Second. Ir a perfon having due to him any quantity of grain 
under a contract of Sulum fale, and being indebted to another perfon 
in a fimilar quantity of the fame fpecies, fhould direcl his creditor 
to meafure out and receive for himfelf, from the feller in the original 

* The fale of moveable property which has been purchafed, previous to feizin of the 
buyer, is univerfalty declared illegal by the doftrines of the other left,—Vide Hamilton'* 
Mtdaya , Vol, II, page 481. 

+ Vide Chap, VI. 

J Vide Book of Khoola and Mobarat which has been added by the tranflator. Thefe are 
two diftinft modes of diffolving the connubial connexion by mutual confent, which are authoriz¬ 
ed in the Mohummudan law, 
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contra®, the exatft quantity due, fuch tranfa&ion is, according to 
our opinion firft above expreffed, merely abominable * j but ac¬ 
cording to the fecond, it is unlawful, as in reality a refale of grain 
previous to fdzin of the firft purchafer, In like manner if a per- 
fon indebted to another in a quantity of grain, fhould give that 
other a fum of money, directing him to purchafe with it the 
quantity to which he is entitled, adding at the fame time “ take 
*'* pofTefifion firft in my name as my agent, and afterwards receive 
41 it for yourfelf in difcharge of my debt,'” the purchafe and the 
firft feizin in this cafe are both legal and valid ; and the fecond 
feizin is confidered to be invalid, merely becaufe the agent cannot 
legally a£t as transferrer and receiver in his own behalf. This 
laft decifion however is liable to doubt‘f-. If on the other hand 
a perfon fo indebted fhould fay, “ purchafe the quantity at 
“ once for yourfe!^” this purchafe is undoubtedly invalid, and 
the feizin fo made does not eflabliih a right of property in the 
buyer J. 

* Third* If a perfon indebted to another in a quantity of grain, 
not on account of a Sulum fale, but by an obligation of Kurz || 
or mutuum loan, (hould make a transfer of a fimilar quantity due to 

* This tranfadion is totally inadrniflible according to the oppofite feck.—-Vide Hi day a, Vol. 
.Jp* P a 8 c SB 1 * 

+ The opinion of the commentator refpeding the powers of a* agent and executor, at 
quoted in pages 15 and 16, if applied to this cafe, would eftablifh the validity of the whole 
tranfadion, and this opinion would appear to be the moft prevalent. 

J Becaufe here there is no agency exprefled or implied, and a perfon cannot make a legal 
purchafe for himfelf with the property of another, except in the capacity of an agent for that 
other perfon. V. commentator. 

|| Vide Book II, Chap. II, where the diiUndion between this i-ontrad and that of Art tat or 
Cmmdatttm loan has been explained. 


him 
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him by another in difcharge of his own debt, fuch transfer 
universally allowed, independently of the transferrer's feizin; and 
even where the principal debt may have been incurred by a Sulum 
Sale, provided that the quantity transferred is the fubjeft of a 
loan, the transfer previous to feizin is alike lawful and valid, 

fourth. If a purchafer after obtaining pofTeffion of the article 
fold, as in the cale of grain for example, Should allege a defici¬ 
ency in the weight or meafure, and fhould not have been, pre- 
fent when the quantity was meafured or weighed, his afTsrtion 
upon oath muft be credited as to the exa£l quantity which he 
received, unlefs the feller fhould adduce proof to the contrary; 
Out if the purchaler was himfelf prefent at the weighing, the 
word and oath of the feller is in this event to be preferred, and the 
onus probandi re 11s by law upon the buyer. 

Fifth. If a perfon purchafe a quantity of grain by Sulum, tti- 
pulating for the delivery at Irak, and afterwards demand it at Medina , 
the feller is obvioufly not bound to deliver the grain at any other 
place than that Specified in his contraft. If however the buyer 
fhould demand the value of the grain, and the feller confent to 
pay it in difcharge of his obligation of Sale, fome authors have 
maintained that this tranfadion is illegal, being in reality a refale 
of the gram by the firft purchafer previous to feizin; but in 
our opinion it is valid, although abominable, as already (feted. 
Where again the original obligation is that of a Kurz loan, all 
our lawyers agree, that the payment and acceptance of an equi¬ 
valent at the market price of Irak is fully authorized in law. And 
on the fame principle, where a quantity of grain has been ufurp- 
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cd, the ufurper not being bound to reftorc an equal quantity 
of the fame fpecies, it is lawful to make payment of the value 
at the Standard of Irak . In this cafe, however, the more approved 
doCtrine upon general principles of law would fupport the title 
of the owner to an equal quantity of the article which was ufurp- 
ed, wherever the ufurper may be found, or to the aCtual value 
of fuch quantity at the time and place in which he may be fued, 
in cafe the restitution is impracticable. 

Smth. If two perfons conclude a bargain of fale or barter, 
both the commodities* being prefent and Specifically referred to at 
the time of contrad, and if one party only, receiving immediate 
pofTeflion, difpofe of the article which he has acquired to a third 
perfon, after which the article agreed for in exchange perifhes in his 
own pofleffion, the firft contract is in confequence annulled; but 
the article which has been thus refold cannot be wrefted from 
the fecond purchafer, and the feller is merely bound for its 
value to the party in the original bargain. 


SECTION IV. 

Of difputes between the Seller and Purchafer. 

If the parties in a contract of fale fpecify any particular cur¬ 
rency or coin, that currency muft beobferved in the payment; and 


* Aether they fhoutd both be goods, or both money ; or one goods, and the other money. 
—Vide explanation of stjn } which is the word ufed for both in the text, Page 60, 

if 
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if no fpecification take place, the common currency of the country 
is by law confidered to be implied, but if no fpecies or currency 
predominate in the place, the fale is altogether invalid. The fame 
exa&ly is the law with regard to meafures and weights, and keep¬ 
ing therefore in view this general rule, if the parties in a fale 
fhould difpute, the following cafes may occur. 


<SL 


rency and of 
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Firji. If the parties difagree refpedfcing the amount or quantity 
of the price, the word of the feller upon oath mu ft be received, 
fo long as the article or fubje& of the fale is extant and entire, 
but after the article has periflied or been deftroyed, the decifion 
is exactly the reverfe, and the affertion of the buyer upon oath 
muft have the preference. 


A difpute re gard - 
ing the price i* 
referred to the 
oath of the feller 
fo long as the ar¬ 
ticle remains cn* 
tire, but after it 
has periflied or 
been deftroyed, 
the* word of the 
purebafer with 
his oath muft be 
credited* 


Second • If the parties difagree upon the point of ready 
money or a term of credit being fpecified in the contract s if they 
differ refpc&ing the period of credit allowed ; if the condition of 
a pledge in fecurity of the buyer’s right, or of a general guarantee 
againft all future claims to the fubjedt, be aliened and denied, every 
difference on each and all of thefe points muft be referred to the 
feller’s word upon oath, unlefs proof be adduced upon the part of 
the purchafer. 


Difpute: s regard¬ 
ing the terms ctf 
the contract 
Iiqw decided* 


Third. If a difference arife refpe&ing the article fold, as 
where a feller for example may affirm " I fold you one piece of 
cloth,” and the buyer on the other hand may allege, that two pieces 
were included in the contract, the word of the feller upon oath is 
in this cafe to be received: but if a feller fhould affert “ I fold you 
this piece of cloth,” and the buyer fhould fay, “ Nay, I bought of you 
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that other;* here, there areobvioufly two diftind claims, andcon- 
fequently both the parties muft be fworn, each in denial of the 
other’s after tion, after which the two claims muft be annulled, and 
there is no fale between the parties. If, again, the heirs of the fel¬ 
ler and the heirs of the buyer ftiould difpute, the word of the for¬ 
mer muft be received on all points regarding the objed of fale, and 
that of the latter in queflions relative to the price. 

Fourth, If a feller affirm, “ I fold you this article in ex¬ 
change, for a flave,” and the buyer aflert. “ The price was 
a freemanIf a feller allege, “ I fold it for vinegar,” and 
the buyer reply, “ Nay, I bought it for wineor, if one party 
fhould affirm, “ I diflolved the contrad previoufly to our 
feparation from the meeting,” and the other deny this aftertion; in 
all thefe cafes the declaration upon oath of the party who fupports 
the validity of the fale is invariably to be preferred, and the 
onus probondi muft reft upon the other. 



SECTION V. 

Of Conditions, 


Regarding thefe, it is a general maxim of law, that they 
muft not have a tendency to produce ignorance or uncertainty, 
regarding the fubjed of fale, or the price, and that they muft 
never be contrary to “ The Book*,” or “ the Traditionsf 

* Ai Kchib. The Korean, ' ~ 

+ SoMruti . I he precepts of Mohummud, and of his defeendants the Twelve Imams._The 

Sirft only, of courfe, arc included under this term, by the doftrines of the oppofitc fefl,—-.Vide 
fhreliminary Difcourfe. 


but 
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but that all other flipulations for the performance of any legal 
ad, which the parties have it in their power to fulfil, fuch for 
example as the bleaching or fewing of cloth which may be fold, 
are perfe&ly lawful, and authorized*. On the other hand it is 
unlawful to ftipulate for the performance of any ad which the 
party is unable to perform, fuch as the converfion of a fown field 
into handing ears of corn, or of green dates into ripe fruit, 
which are both obvioufly beyond the feller’s power ; but he may 
lawfully become bound in either cafe to fuffer the corn, or the 
fruit, to remain in the ground or on the trees till they attain the 
hate of maturity which is deferibed. 

It is lawful to fell a flave, on condition that the purchafer 
fhall emancipate him, or create him ^Jttodubbur, or Mokatub* f*; but 
if a feller become bound that the buyer fhall fuftain no lofs by. 
his purchafe, or a provifion be made that the buyer fhall not eman¬ 
cipate his (lave, or, in the cafe of a female, that he fhall not have 
carnal communication with his bondmaid, fuch provifions are en¬ 
tirely null and void, although agreeably to fome lawyers they do 
not invalidate the falej. On the other hand, if it be provided in 
a contrafl of fale, that a third perfon fhall become fecurity for the 

* An oppofite decifion upon this point may be feen in Hamilton’s Hedaja, Volume II, 
page 4*9. 

t Tudbeer, and Mokatubut , arc two important titles of the Mohummudan law, which were 
omitted in the original digeft, and have been added by the tranflator. The firft is a gratuitous 
declaration of freedom to a fiave to take effect upon the mailer's death, and the fecund is a 
contrail of emancipation for a ranfom, entered into by a mafter with his flave. The conditions 
alluded to in the above cafe, would, agreeably to the doilrines of the oppofite fe£t, invalidate 
a contrail of fale.—Vide Hamilton's He day a t Vol, II, page 446* 

+ This decifion is obvioufly contradiilory to the general rule of law explained in page 4r, 
viz. « That all illegal conditions invalidate the contract,” and accordingly the commentator 
declares a fale in all fuch cafes as thofc above deferibed, to be totally illegal, and invalid. 
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whole, or for any part of the price, fuch contract and condition 
arc both fully authorized in law. 

If a perfon fell a flave upon condition that the buyer fhall eman¬ 
cipate him, and the buyer accordingly fet him free, the falc k 
thereby confirmed : but if the buyer refufe to do fo, the feller has 
an option of annulling or abiding by his contrad; as he has alfi* 
in the event of the have’s deaths before emancipation* 


SECTION VL 

Mifcellaneous Cafes, conneEled with the Laws of Contrafils, 

A heap of grain cannot legally be fold unlefs the exad weight 
or meafurc of it be known and afeertained at the time of the 
contrad, and if therefore a perfon fhould fell either the whole or 
any relative fhare of a heap of unknown quantity or weight, fuch 
contrad is null and invalid. In like manner if a perfon fliould lay 
if I have fold you every Kufeez of this, heap for a derhumf* or 
“ I have fold you all this heap at the rate of a derhum for each 
Kufeez’ y this contrad would be null and void •f; but if he fay “I 
have fold you one Kufeez from this heap-for a derhumf or two 


*• The benefit tabe derived by a feller in a cafe of. this- nature cannot be undcritood, .hut 
! by a reference to the law of inheritance, where it will befeen that a mailer is the heir of his 
freedman, or cnfranchifed Have, upon failure of heirs by blood, or affinity, and confequently. 
the annulment of the fale might beftow this title on the feller. 

+ A different decifion upoa^ this point may be feeuin Hamilton’s Hedaya, VoI. lI, 
page 366. 

Kufeez'* 




Kufeezes for example, thus fpeeifylng the exa& quantity which 

V • ■ ::V ■, "• 

is fold, the contraft of fale is in this cafe perfe£lly legal and valid. 
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With refped to articles of long or fquare meafurement, 
the buyer's ocular infpe&ion of which is declared by law to be 
fufficient, thefe may legally be fold in the grofs, without previoufly 
afcertaining their quantity. For example, if a perfon fay to 
another, I have fold you this land or eftate,” or ** that particu¬ 
lar meadow,” or any relative fhare of it, as a half or a fourth part, 
this contract is legal and valid; but if, on the other hand, he 
fhould fay, “ I have fold you all this land at the rate of a dtrbum 
for each fquare yard,” here, an uncertainty or ignorance of the 
cxa<fl number of yards in the fubje£l would tend to invalidate the 
fale. If again, the feller declare, “ 1 have fold you ten fquare 
yards of this land,” defcribing at the fame time a particular fpot, 
the fale in this cafe is legal and valid, but if the fpot be left in 
any meafure doubtful, it is altogether null and void, becaufe the 
objed of fale cannot in this cafe be afcertained; iince all the 
parts of an eftate or piece of ground may be unequal in quality 
and foil, contrary to a heap of grain, of which, as all the parts 
muft be the fame, the fale of a fpecidc quantity is fully authorized 
in law. 

If a perfon fell a piece of land on the condition of its contain¬ 
ing a certain number of c JuTeebs i and a deficiency in the meafure¬ 
ment afterwards appear, the buyer has in this cafe an option 
either of annulling the fale, or of retaining the land with a pro¬ 
portionate deduftion from the price. Some authors have main¬ 
tained that he muff either rejefl it entirely, or receive it at the 
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IKpuJated price, but the firft opinion is the moll conformable to 
general principles of law*. If on the other hand the real con¬ 
tents of the fubje<5t fhould exceed the description given, the feller 
has an option only of annulling the {ale, or of furrendering the fub- 
je<5l, at the ftipulated price *f. The fame cxa&ly is the cafe with 
regard to all property which may be fold in the grofs, of which 
the parts are unequal in quality; and even if the parts Should be 
alike and a deficiency fhould afterwards arife, the buyer lias an 
option as before, either of annulling the bargain entirely, or of ta¬ 
king the aflual quantity, with a proportionate abatement of the 
price}. 

It is lawful to conjoin two feparate and diftindt bargains in one 
contract and for a fingle price. For example, if a perfon fell one 
article to be immediately delivered, and engage by an obligation 
of Su/um lor the delivery of another at a diftant period ; if a per- 
fon let one fubjeft, and fell another for a fingle confide rat ion in 
exchange; or, if a perfon contract a woman in marriage, and hire 
an article of property, conjoining the dower and the rent in one 
general fum, all thefe tranfactions are fully authorized in law, and 
binding on the parties who conclude them ; and if at any future 

* The decifion upon this cafe by the oppofite fed would be different—Vide Ha milt on 'a 
He day a, Vol. II, page 367*8. 

’ According to Aboo flu nee fa, the excels becomes the property of the purchafer—Ibid. 

+ It appears fomewnat lingular that the author fhould here have omitted to ffatc the only 
diflindtion which exifts between the cafe of an article unequal in its parts, and of one of which all 
the parts are alike, viz. the quell ion of excefs in this latter cafe, and an allufion to which is 
obvioufly intended by the mode in which the fubjefl has here been treated. From the commentary 
and other works, it would appear, that'different opinions are maintained on this point; but rhat 
the molt prevalent opinion confiders the excefs as the property of the feller, and beffows no 
option upon either party of annulling the falc. 


period 
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period it fhould be neceffary to make a diftribution of the general 
price, fa as to oppofe its juft ffiare to each object of the contrad, 
the regular mode in this event is, that a feparate appreciation of 
the article fold, of the rent of a fimilar fubjed, and dower of a 
woman of equal attractions, fhall in the firii place be made; alter 
which, by obferving the relation of each to the ftipulated general 
amount, their refpedive (hares may be accurately afeertained* 
In like manner it is lawful to fell a quantity of oil in a veftel, 
together with the veftel which contains it ; and if a perfon for ex¬ 
ample fay, “ I have fold you this oil, together with the veftel, at 
«« the rate of one derhum for every rull* of the general weight, * 1 ” 
fuch a contrad of fale is perfedly valid and binding. 



CHA P. Vt, 

Of Defe£ls and Blemifhcs. 

If a perfon purebafe any article of property, either in ge¬ 
neral terms, or ftipulating for its foundnefs and perfedion, 
the article is in both cafes alike prefumed and required by 
the law to be Free from all blemifhes or defeds; and if there¬ 
fore the purchafer fhould afterwards difeover it to have been 
defedive at the time of the fale, he has a legal option either to 
annul the contrad altogether, or to retain the defedivb article, 
and exact a compenfation from the feller on account of its de- 

* A pound Troy or twelve ounces. 

i The whole of this Chapter Is taken from the Shurava, 
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fed *. Th is option of rejedion however is neceffarily done away 
by a ftipulated exemption on the part of the feller from all ref- 
ponAbility for defeds, as alfo by the buyer’s knowledge of the 
defeds at the time of his purchafe, and by his agreement to pafs 
from or furrender the right fubfequently thereto, and he cannot 
in tbefe cafes even demand a compeofation. The option of re¬ 
jedion further is annulled by any ad of the purchafer, tending 
to alter the condition of the fubjed, fuch as emancipation of a 
Have, or cutting up the cloth which he has purchafed, whether 
this 'ad be previous, or fubfequent, to his knowledge of the 
defed ; and like wife by any new blemifh or defed which the ar¬ 
ticle may even accidentally fuftkin in. his own poffeflion after 
feizin ; but in thefe cafes he is dill entitled to demand a compen¬ 
sation for the previous defed. If again a new blemifh or defed 
iliould arife fubfequently to the fale, but previouOy to the feizinof 
the buyer, this is no legal bar to the reje&ion of the article by 
reafon of a prior defed. 


It . is proper and becoming in a perfon who difpofes of a de- 
fedive article by fale, that he fhould either enumerate to the 
purchafer all the defeds. which exifl in it,, or that he fliould £li- 
pulate his. own exemption from refponlibility on account of each 
defed feparately and in detail; but at the fame time if he ftipu,- 

I.ue for his exemption in abfolute.and general terms,, it is equally 
cffeftual in. law. d > 


It is to be obferved that the option of annulment is the only relief afforded by the 
do&rines of the oppoiite feft to the purchafer of a defective article, and that no claim of 

compensation /or deiced is in any cafe admitted by their Jaws—Vide Hamilton’s Hedaya, 

Vol, II, page 406, ■ .■ 


If 







Ip a perfon purchafe two articles of property by one contrad*, 
and afterwards difcover one of them to have been defedive at 
the date of the fale, he is not in this cafe permitted to return the 
defedive article alone, but rnuft either relinquifh both, or abide 
by his contrad altogether, and accept a compenfation for the 
defed. Upon the fame principle, if two perfons jointly pur¬ 
chafe a fingle article of property, which afterwards proves to 
have been defedive, the two purchafers have in this event ajoint 
title either to annul, or to accept a compenfation; but neither 
can legally rejed his (hare, whilft the other demands a com¬ 
penfation ; and they are of neceffity bound to concur in their 
choice of an alternative. 

Ir a perfon having purchafed a female (lave, fiiould cohabit or 
have carnal connexion with her, and afterwards difcover a blemilfo 
or defed in her, he is not in this event entitled, to rejed the {lave* 
except in the particular cafe of pregnancy difcovered to haVeexified 
previoufly to the fale, in which cafe reflitution is admitted by the 
law, upon the purchaser's paying to the feller one-twentieth part 
of the value of the flave as the price of his carnal enjoyment, 
which is an umverfal bar to the option of rejeding upon any 
other ground of defed, than that of pregnancy previous to the 
fale. 

Every increafe or deficiency in the radicaLftate, jor natural 

condition of an article, is in law confidered , as a defed. For 

✓ 

example, an additional finger or toe, and the lofs of a limb, or 


* Arab, Sufha, literally the aft of JtrifongjhatKii in concluding a bargain. 
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deprivation of any quality originally pofteffed, .fuch as the change 
of conditution from its natural date, whether durable and con- 
flant, as occafione-d by difeafe, or accidental and occafional, 
as produced by the fever of a (Ingle day, are all confidered 
by the law in the light of blemiflies, or defeds. Further, 
every legal condition flipulated for by the buyer in a 
contrad of fale, and afterwards difcovered to be wanting, 
eflablifhes a title to rcjed the article, although the want of it 
fhould not come under the defcription of a blemifh or defed in 
the fubjed ; as, for example, in the cafe of a female Have, where 
it is flipulated that flic (hall have curling hair, that her teeth 
fhall be regular and white, or that the hair of her eye-brows 
(hall be thin and long, in all which cafes, if the appearance of 
the flave fhould not anfwer the. defcription which is given, the 
buyer has a title to rejed her. 


c TkJrtea % or fuffering the milk to colled in the udder of an animal 
in order to increafe it, is by law confidered as a fraudulent conceal¬ 
ment of a defed, and, as fuch, eftabliflies an option in the buyer ei¬ 
ther ofrejeding or retaining the animal which he has purchafed; but 
fhould he in confequence rejed her, he mull reflore a quantity of 
milk equal to that which was contained in the udder at the time of 
the fale, or an equivalent, if this fhould be impradicablc. Some au- 
thors have maintained that the purchafcr in a cafe of this nature, 
having ufed the milk, is bound on rejeding the animal to reflore 
along with her to the feller three moodds *, or meafures of wheat. 
The period afligned by law for afeertaining this deceit is that of 


Mocdd is properl/ a weight efUmatad a-t i| rut!. 


three 
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three days, and the option of rejection in confluence of ife is 
eftablifiied, with regard to goats by unanimous aflent, but it is 
doubtful with relpcfl to camels and to cows j and in Haves, there 
can be no option whatfoever in confequence of this deceit, unlefs 
particularly fpecified in the contract ; nor in like manner can there 
be any option in confequence of it* being pradtifed in the cafe of 
an afs. It is further particularly to be obeyed, that even in the 
cafe of a goat, after the eifeft of this deceit is obviated, if (lie 
continue during the firijk three days to give an equal quantity of 
milk, the option of the buyer is thereby done away, but after 
the lapfe of three days, or of the legal period of probation, no 
fubfequent increafe of the milk, even conflant and habitual, 
can do away the privilege of the buyer. 

The lofs of virginity in a female Have is not confidered by law 
to be a defeat true, if the purchafer ihould have flipulated that 
Hie be a virgin, and afterwards difeover the contrary, he is in this 
cafe entitled to rejea her, but here alfo he mu ft prove that Hie 
was not a virgin at the date of the contra6f, becaufe the maiks 
of virginity may often be defaced by a (ingle falfe Hep, and con- 
fequently this may have happened fubfcquently to the fale, ia 
which event no option can belong to the buyer. 

A disposition in a Have to abfeond or run away, if manifefled 
after feizin and poffeHion of the buyer, does not of itleli efiablifii a 
title to annul the fale; but if it be proved that he had eloped 
from the feller previoufly to the fale, the purchaler may legally 
return him and diffolve the bargain. 
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Suppression of the courfes in a female flave is by law con* 
fidered a defedh For example, if a perfon purchafe a female 
flave who, during a period of fix months fubfequent to the con- 
traff, has no menftrual evacuation, whilfl: in women of a fimilar 
age and condition this is commonly obferved, fuch failure, as it can 
only be aferibed to difeafe, or to fome unnatural caufe, eftabliihes 
a title in the buyer to diffolve his purchafe. 

If a perfon purchafe a quantity of olive, or linfeed, oil, and 
afterwards difeover dregs or fediment in it, fjiould the quantity 
of fediment be only what is ufual and cuftomary in alike quantify 
of oil, the buyer has no option of reje&ing the commodity nor 
of demanding a ccmpenfation, whether he was apprized of the 
fediment, or not; And, if the quantity fhould be ever fo 
great, where the buyer was informed of the circumfhnce, the deci- 
fion is exa&Iy the fame. 

• 

Painting or reddening the face, and joining falfe hair to 
that of a female Have, as alfo all fimilar devices pra&ifed by the 
owner to enhance the value, or entice purchafers, are in law con- 
fidered In the light of fraudulent concealments of deleft, and 
eftablifh a title in the buyer to diffolve his bargain, but 
they do not give him a right to demand a compenfation 
from the feller. Some authors have fuggefted a doubt even 
as to the privilege of diflblving the bargain, but the fir ft- decifion 
is the mofl conformable to general principles of law. 

If the feller of an article affert, that he flipulated for anuniverfal 
exemption from tefponfibility for its defeats, and the purchafer 

deny 


m isr^_ 



Beny this affertion, the word and oath of the latter mufi be re* 
reived, unlefs proof Ihould be adduced by the feller. If on the 
other hand a buyer allege, that the article was defed ive in the feller s 
poffeflion, and that he, in confequence, has a right to rejed it, 
and the feller deny this fad, here, the word of the feller upon oath 
mud be received, unlefs the purchafer adduce proof, or his 
affertion be fuppoited by the circumdances of the cafe* 

In cafes where a eompenfation for defed is legally exaded by 
the buyer, its amount is regularly to be afeertamed by an appre¬ 
ciation of the article fold, fird, fuppofing it to be free from defed, 
and fecondly, in its adual date, the difference between thefe two 
values beiog the amount to which the buyer is entitled. This 
appreciation however, mud be made by perfons of ikill and ex¬ 
perience with regard to the article fold, and Ihould they differ 
in opinion, a medium mud be obferved in the decifion* 

The purchaser's right of option by reafon. of defect, is not 
loft by a delay in determining on or claiming it after the dif- 
covery of the defed, however long a period may have elapied , 
provided he does not himfelf expreffly relinquifh the claim ; and 
further the exertion of this claim is by no means dependent on the 
perfonal prefence of the feller j but on the contrary, the buyer is 
at liberty to diffolve his contrad, ant} fuch diffolution is equally 
effedual in law, whether the feller ihould be prefent or abfent. 

-A defect fupenrenient to the contrad, but previous to fiizht 
of the buyer, has alfo the effed in law of cdabliihing a title in the 
-buyer to-annul the fale, but his title to demand a eompenfation 
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is in this cafe liable to doubt. The general principles of law 
would however tend to fupport it ; and the fame rule applies 
to a cafe where the ptirchafer may have obtained pofleflion of a 
part, and the remainder becomes defe<5tive in the hands of the 
feller; for here alfo the buyer is at liberty to rejeft the defective 
part, or to receive it and demand a compenfation. Further in the 
cafe of an animal, it is to be obferved, that if a defcH Ihould 
arife even fubfequently to the Jeizin of the buyer, but previoufly 
to the lapfe of the period of option, fuch defeat can be no legal 
bar to the privilege of annulling his contra^ within three days. 

It is recorded by Aboo Hum am as a tradition of the Imam 
Roza* on whom be peace, that a Have may be lawfully re- 
jelled by the buyer, if attacked during the firft year by any 
of the diforders termed Jhdas-ms~&unnute, which are infanity, 
Joozam , and Burs, -f to which three diftempers, in another 
report of Alee Ebne As bat, a fourth has alfo been added, 
namely Kurn> which is a tumor, or excrefcence formed in the 
anterior part of the womb; and in this report, it is expreflly 
Rated, “ that a Rave may legally be reje&ed by the buyer if at- 
“ tacked by any one of thefe diforders within a full year from the 
“ day of the purchafe.” The fame privilege has likewiie been 
recorded by Mohummud Ebne Alee in a tradition of the fame 
Imam. The option, therefore, of the buyer in each of the above 
cafes is eftablifhed, fo long as he {hall not himfelf create any new 

* The eighth Imam ., Ton of Moosa Kazem, the feventh—Vide Preliminary Difcourfo. 

+ The tranflator has not been able to afeertain the preeifd terms, if they exiftr in the Englifh 
language, which apply to tfyefe two diforders. They are dated in the fecor d. volume of the 
Afiatick Refearches, page i4-9> to be the Leantiafis and the Leuce of the Greeks, and are 
difHnguifoed in Lngliia by the titles of the black, and the •white } leproly, which latter ie 
the literal fenfe of the word Bun as given in Arabic Lexicons. 

change 
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change in the condition or quality of the Have which may by 
law prevent the reftitution ; for in this event his option is of courfe 
annulled, and he can then only demand a compenfation, as iri the 
cafe of any other blemifh or defeat. 



CHAP. VI* 

Of Mordbuhut , Mozoazaut, and Toxuleeut + 

Sales* 

The legal mode of concluding a contrad ot Mordbukut \$ t that moj« *,«- 

, eluding a Af»r£> 

the feller mall nrft inform the purchafer of the original price, Ubitf* i e . 

or prime coftj of the article, and then declare “ I have fold it 

to you” (or words to that effect) “ for fuch a profit,” fpecifying 

the fum: for it is indifpenfable to the validity of this contraft 

that the amount both of the original price, and of the profit upon 

it, (hall be known to the buyer at the time of the fale, and like- 

wife that the fpecies and weight of the coin or currency (liali be 


* This Chapter is taken from the Shurdya. 

+ The context will fully Uhiftrate the fenfe of tbefe terms, which, may however be fufEci- 
tntly underftood from ‘their literal acceptation, Mordbuhut is an infinitive of the fifth increafed 
conjugation from the radical word Rebhu, fignifying profit or gain, and therefore obvioufly im¬ 
plies a t ran faction in which profit is obtained. Moxva&iut again is an infinitive of the fame 
conjugation from the root xvuzd, to abate or deduft, and literally as well a* technically figni- 
fies deduction from the original price. This fecond fpecies is not recognifcd in the Hedttya. 
Tcwleeut, of the fecond conjugation, has a variety of literal fignifications correfponding to thole 
of its primitive or root nut la. One of thefe, viz. friendihip or equal!; y is by no means remote 
from the technical fenfe, viz. a refalc at prime coft. 

£ Arab. Rat-ooLMnl, literally capitaljlub. 
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particularly Rated, if any variety of coinage be prevalent in the. 
country. 

The words to be made ufc of by the feller in fpecifying #© 
prime coft of an article, muft vary according to the circumftances. 
of the cafe. Thus, if no increafe or alteration occafioning addi¬ 
tional expence has been made either by the feller or by any other 
perfon on his account fihee the date of his original purchafe, it 
is fufficknt that he fay “ I bought it for fo much “ 1 he prime 
«* coft was fo much;”— 11 It was valued to me at fo much 
or, “ It flood me in fuch a fum/* But if any alteration has . 
been made by the feller himfelf, occafioning an increafe of the 
price, it is neceftary that he fay, <*My prime coil was fb much, 

“ and I have wrought upon it to fuch an amount.” In a cafe* 
where the alteration or improvement has-, been. made by ano-v 
ther perfon for hire, it is fufficieni that the feller ftate in general 
terms, “ It coft. me altogether .fuch ajum or, 41 It flood me i»* 

fo much,*’* 

If a perfon having purchafcda defeaive article and recovered 
in confequcnce from the firft feller a compenfation for the defeft, . 
fhould be delimits of refelling the article for a.profit, it is incum¬ 
bent on him to dedud the amount of the compenfation received, and 
to Rate only the remainder as the prime coft of the fubjeftj to the 
fecond purchafer. In a fimilar cafe of a flvvej if fuch Have- 
commit a. crime, or offence, far which his mafter [the firft, 
nurchafer] has paid a ranfom, or compenfation, it is not.per¬ 
mitted to add the amount of the ranfom to the original price efi 

the flave in a UorabubSt or profitable fale; and on the fame 

principlcj. 


•< > 

principle, if an offence be committed againft ‘a 1fare, and*tfcer 
mailer receive a compenfation, he is not legally bound, in a refold 
to deduct the amount of it from the original coll: of the Have. In 1 
Eke manner if an increafe or additional bene fit Ibould arife from 
4&e. article bought, a® in the cafe of an-animal bringing forth her 
young, or of a tree producing fruit in the pofleffion of the buyer, 
it is not incumbent on the buyer in either of thefe cafes to make 
any dedudion from the original price. 

. y : . ' it 

It is abominable in a Mordluhut or profitable fale to ftipulate 
for a profit relatively or proportionate to part of the price, as 
where for example a perfon may fay, “ The prime coft is air 
<f hundred deenars , and I have fold the article for a profit at the- 
rate of one deenar in ten/* or w of two in twenty,’* &c. and it' 
is proper that the feller Ihould fpecify a general profit on the 
whole price at once, by declaring “ I have fold you this article 
“ which coll an hundred deenars, for that fum and a profit of 
u tent. 

If a perfon fell any article of property to another, it is lawful 
for him to purchafs it from that other perfon again, either for 
more, or lefs, than the original;-*price, and for ready money,’ 
or on credit* This may be done after feizin of the-firft purchafer; 
by unanimous, affent, and without regard to the fpccies or dc* 
feription of the merchandife; as alfo previoufly to feizin in 


* The original text contains only the .rule .in. a few words, without the example, and would 
therefore have been unintelligible by itfelf. The example is taken from the Tuhreer y in which 
however no other good reafon is afligned for the difeouragement of an apparently unobjec¬ 
tionable prance, than a tradition of one of the Imams, The fame pradicc is declared to be 
illegal in the JHtrfaya, Yol. II, page 471, 

every. 
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wry indance, except that of articles eftimable by weight os 
by fneafurement of capacity, the refale of which before feizia 
is, according to the mod approved opinion, improper and abo¬ 
minable. If however the refale of art article to the feller 
lliould have formed a condition of the fird or original contract, it 
is totally illegal and invalid ; and though not cxprefsly dated by 
the parties in their contrad, if it were only in their contemplation 
at the time, it is pronounced to be abominable and improper *. 

As a confequence of the above coflnre, it follows that, if a per- 
fon fell any article of property to his own fervant, and then re- 
purchafe it from him at an advanced price, after which he is deli- 
rous of refelling it to a third perfon for a profit, the prime cod of 
the article may lawfully in this third contrad be dated at the ad¬ 
vanced rate contained in the fecondf ,• unlcfs in the original con trad 
the reditution of the article with a view to the fecond faie was 
provided for by the feller, in which cafe the tranfadion is totally 
illegal, as being obvioufly a fraud upon the part of the original 
owner. 'vf,. "-f : :y■ ■ -f", 

If in a faie for profit the purchaser diould difeover that the fel¬ 
ler had dated the prime cod of the wares at more than he had 
actually paid for them, in this cafe the purchafer has an option 
cither to annul his bargain, or to abide by it, fubmitting to the lofs. 
Some authors have maintained that the buyer is entitled to dedud 

* The do&rines contained In this paragraph have already been quoted from the fame author, 
but as leading to an important decifion upon profitable Tales which here follows, their repetition 
does not appear deftitute of ufe, 

+ A decifion oppofite to the above, upon a cafe of a fimilar nature, may be {ecu in the 
Hedajtt, Vol. II, page 476. 

v fuch 






fuch fraudulent excels from the ftipulated price. If, on the other 
hand, the feller Ihould afterwards afTert that he had underrated the 
prime coft of the wares, and fhould claim in confequence an ad¬ 
ditional fum from the buyer, this claim is altogether madmiftible 
in law, even although fupported by proof of the aflfertion, unlefs it 
fhould alfo be eftablilhed, that the purchafer was himfelf acquaint¬ 
ed with the miflake ; and an oath can never be demanded of the 
purchafer, except in refutation of the latter fa<ft, if alleged. 

Ip the feller in the original contract fhould make a gratuitous 
abatement of the price, it is neverthelefs lawful for the purchafer 
in his refale for a profit, to ftate the amount firft agreed for, as the 
prime coft of the wares, without noticing fuch abatement at all. 
Some authors however have maintained a diftinftion upon this 
point, viz. that an abatement of the price by the feller, if made 
previoufly to the confirmation of the contra<51, muft be confidered 
in law as a condition of the original lale, and therefore muft be 
ftated by the feller as a dedu&ion from the prime coft of his 
wares r but where fuch abatement is made fubfequently to the 
final confirmation of the con trad, it is to be confidered as a gift 
it novo to the buyer, and canfequently he is not bound to dedu£t 
it, but may ftate the original price. 

If a perron putchafe feveral articles of property together by one 
general contraft, it is unlawful to redifpofe of a part of his pur- 
chafe by Moraluhut, or for a profit, whether all the articles be of 
the fame fpecies, or of different kinds, and whether alfo the feller 
affix a fe pa rate price to each portion of his original purchase, or, 

diftributing the general price equally, affix an equal fum to all the 

articles 
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articles which were bought, and fell the bed or mod valuable « 
this rate, unlefs at the time of the fale he explain all thefe eircum- 
dances to the buyer; and in like manner, if a perfon purchafc 
an animal with, young, and (he afterwards bring forth her young 
in his podeflion, fhould he intend to difpofe of the animal dngly 
for a profit, iris incumbent on him to (late thk circumflance to 
the buyer. 

If a merchant or proprietor of any goods, letting a fpecific value 
upon them, and dating a particular profit at which they fhali be 
fold, or, not mentioning any profit at all, deliver them to a broker 
for the purpofe of fale, without however felling them at once to 
the broker, it is unlawful for the broker in this cafe to demand 
a higher price than that dated by his condiment, .without fird 
acquainting the purchafer with the nature of his commidion, and 
with all the ckcumdances attending it. If however, under a legal 
and valid contract, he fhould obtain any further profit upon the 
article, thedrft'-proprietor [his condituent] is by no means bound to 
adhere to his own original appreciation; but on the contrary, all 
fuch profit belongs to the condituent alone, and the broker is 
merely entitled to the ordinary hire, or commidion upon his 
fale, whether he had voluntarily offered his fervices to the owner* 
or been particularly requeded to undertake the fale.* 

Towkcut in the language of the'law, implies the fur render or 


* An apparently abfurd diftiiuflton which the above is meant to controvert, has been main¬ 
tained by the Shaikh, viz. that where a broker voluntarily offers his fervices, he can have no 
title to the profit arifing upon his fale ; but if called upon for that purpofe by the owner, who 
■fpecifies a particular price at which his goods are to be fold, any advance upon that price is the 
broker's pcrfonal advantage, 


transfer 
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transfer of an article bought, at its prime cofl, or the exad price 
without diminution or increafe for which it was originally pur- 
chafed ; and the regular mode of executing fuch a contrad is, that 
the feller (hall fay, “ 1 have made over to you my purchafe of 
“ fach an article or, “ I have fold you this article at prime 
cofl;’' or ufc any ilmilar expreffion dcmonflrative of a legal tranf- 
fer. 

MowAzaut again is derived from the root wuza to dedud, and 
fignifies in law the refale or transfer of an article, at a lower 
rate or price than that for which it was originally purchafcd, 
as where for example, a perfon may fay, “ I have fold 
“ you this article which cofl an hundred derbums, and deduded 
“ one from every ten of the original price;” in which cafe, the 
adual price of the article would obvioufly be ninety derbums, in 
the fame manner as if the feller had fpecified a dedudion of ten 
derbums at once, from the prime cofl of his merchandife. In like 
manner, were the feller to fpccify a dedudion of one from every 
eleven derbums of the original coil, this would obvioufly imply 
a fpecification of the adual price at ninety derbums and ten-eleventh 
parts of a derhum, or ninety-one deduding the eleventh part of 
a derhum* .. 


* Thefe obvious rules for the legal interpretation of exprdlions which neither in the original nor 
in the tranflation would appear to require any illuftration, are introduced according to the com¬ 
mentator for the purpofc of refuting a moft fanciful rule of calculation adopted by the Shaikh, 
and in conformity to his opinion, by fome other lawyers, which would in many cafes alter the 
the deciiion of law, eftabliihed under the above method. The rule fhted by the Shaikh it 
totally unworthy of remark* 
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C H A P. VII. 

Of Reba , or Ufury* *. 

The efiablilhment of ufury, or unlawful excefs in a con- 
trad of fale, depends upon two conditions; namely, that the articles , 
©f property exchanged (hall be homogeneous, and that they 
fhali be of a nature eftimable by weight, or by meafurement' 
of capacity. [In Kurz, or mutuum Loans, the ftipuUtion of any 
profit whatfoever to the lender is confidered as ufurious by 
the law. But of thefe hereafter in the proper place.] Of tfofe 
firfl, or of ufury in a contrafLof fale, the explanation is dependent ; 
on the three following confiderations*. 

Pirjt. What are the articles which are by law confidered as 
homogeneous? To determine this quefiion, one general criterion 
will fuffice, viz. “ Whenever two articles of property arc 
** comprehended under one generic name, or expreffed by 
«* one particular word, fuchr, for example, as the word Henta 
tf (wheat), or Aroozz (rice), thefe two articles are, without 
«« regard to their quality, confidered as homogeneous by law; 5 * 
and may therefore legally be fold or exchanged, from hand to 
hand, weight for weight, or at an equality of rate: but they can 
never lawfully be exchanged with any inequality in the rate, or 
with any excefs in the quantity ftipulated for by one party, over 
that which is received by the other j nor yet with any difference in 


t Rtha literally fignifics excefs. In the language of the law, as defined by the commentator. 
It implies « the fale of one of two homogeneous artielc* tftimable by weight, or by meafurement 

* «f capacity* in exchange for the other, at an inequality of rate,’* 

the 
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the period of delivery or payment, as where a perfon exchanges 
one meafure of wheat delivered at the time of fale, for an equal 
meafure of the fame fpecies deliverable at a future period j for this 
alfo, agreeably to the mod prevalent decilion, is equally ufurious 
in law. At the fame time, where the rate and other terms arc 
equal, the mutual delivery or. feizin before the feparation of the 
parties is not a neceffary condition to the legality of the ex¬ 
change, except in the cafe of a Surf * fale, the nature of which 
fhall hereafter be explained. 

In the exchange of 'heterogeneous articles, equality of rate is 
by no means a condition, where the bargain is from hand to 
hand ; but where a fufpenlion of delivery may be bargained for, 
the queftion is liable to doubt, and the prohibition of fuch a 
contract: would appear to be the mod: proper, as the mod cautious, 
dreilion. 

Wheat and barley are confidered by our law, with regard to 
ufurious excefs, to be homogeneous -f- articles, being comprehended 
under one generic name, viz. Ham or food, as are alfo all fruits 
of the date-tree, notwithftanding the difference of their kind, and 
all fruits of the vine in whatever condition they may be ; and in 
general it is to be obferved as an eftablifhed rule of law, that all 
fubfltfnces extracted or prepared from one article or fpecies of 


* Surf might perhaps with accuracy be rendered money-changing. It is hereafter defined to be 
the fale of price for price, that is, in reality, the exchange of money for money, and to the lawful- 
Kefs of which, it is mdifpenfable that the aftual interchange fhall take place at. the meeting. 

t They are confidered as diftinft fpecies by the doctrines of the oppofite fe£t, 
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property, are confidercd as homogeneous to each other and to the 
article from which they are extracted or prepared, and confe- 
quently that an inequality of rate in the fale or exchange of thefe, the 
one for the other, is ufurious and illegal; as the fale of wheat, in. 
exchange for its flour, the fale of barley, in exchange for its 
meal*, and on the fame principle, the fale of dates for their juice, 
or that of grapes for any fubflancc which is prepared from 
them. 

It is lawful to fell a fubllance compounded of, or extraded 
from, two heterogeneous articles, in exchange for a quantity of 
both thefe articles feparately, or of any one of them, provided ' 
in the latter inftance that the quantity of the price (hall fomewhat 
exceed that of its own fpecies entering into the compofhion* 

Flesh, with regard to its fpecies, differs according to the variety 
of names in animals. Thus the flefh of btiffaloes-f-, and of oxen 
and cows, are of one and the fame fpecies, as comprehended under 
the fame generic name, viz. Bukur, and on the fame principle that 
of fheep J, and of goats ||, which arc both included in the term 
Ghunitm, are coniidered as homogeneous by the law. E6el, again, or 
the generic name camel, comprehends every fpecies and defeription 
of this animal, whether Arabian, or Badrian §; as does alfo, 
according to fome authors, the term Human j, every fpecies of 

* Arab. SZvecl, which literally fignifics any fpecies of grain roafted or parched, and the® 
pounded or ground into powder. 

t Arab* Jamooj, a corruption of the Perfian Gaumefi, 

^ Arab, ZatM.* 

Arab. Max. 

5 Arab. Bskhtee, or camel MKhurafatt) the Badtrian camel j the Arabian camel it the Dromedary,. 
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pigeon or dove } with regard to this latter however, it ms]? be 
obferved, that as there are many diftin£l fpecies, known a!fa by 
different names, fuch as ring-doves 4 *, wood-pigeons, or turtle¬ 
doves -j-, and others, the general inclusion of all thefe under one 
clafs, does not appear to be confident with the criterion above 
dated, and on the contrary, it appears more accurate to decide, 
that every clafs or defeription which is known by a diftincl name, 
ihall be confidered alfo as a didind fpecies in law, r I he fame 
obfervation would appear to apply with accuracy to the different 
fpecies of fifh, although all occafionally included under one general 
appellation j and further, the flefh of wild and of domeftic animals, 
even thofe of the fame fpecies, are always to be confidered as hetero¬ 
geneous } and in the fale or exchange of tfaefe, the one for the othei, 
by weight* an inequality in the rate or terms is not deemed 

nfurious nor illegal. 

The determination of fpecies as to milk is Founded on the fame 
principle as that of flefh already deferibed; or in other words, 
it depends upon the name of the animal. It is however in this 
cafe further to be obferved, that an inequality of rate m the ex¬ 
change of milk foi any fubftance which is extraded from it, is 
alfo illegahand ufurious, like that of the butter of cow’s milk, in 
exchange for the milk itfelf, or for the butter-milk, or any other fub¬ 
ftance or preparation J which is extracted from the milk of the cow. 

In oils, the decifion of law with regard to fpecies refts upon 
the fubflances from which they are ext racted. Thus the oil of 

* Arab. Fukh/itef, plural of the Ftffan worrl Fakbtu. 

+ Arab. Vurujbait, ; , 

% Arab. AM, a preparation of dried milk, fuch • to be redouble to powder. ^ 
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Se/amc, and that of linfeed, for example, are feparate and dif- 
tind fpecics, and may be lawfully fold in exchange for each other 
at an inequality of rate; but all preparations of oil, however 
different, from either of thefe grains, are neceffarily confidered to 
be homogeneous, and confequently an inequality of rate, in the ex¬ 
change of one for another, muff be confidered as illegal and ufurious. 

Not by This latter decifion is not affeded in any degree by the ad- 
dition of other ingredients to particular preparations of oil from 
the. fame radical fubftance, as where the violet (Bunufsuj), or the 
lotos, (Neeloofur) may be added to give a peculiar colour or 
flavour to oil, in both of which cafes, the radical fpecies, as de¬ 
pending on the fubftance from which the oil has been extraded, 
is*confidered ia law to be the fame.* 

,n;£jr ‘ Vinegar alfo is by law confidered to be dependent as to fpecies 

upon the fubffance from which it is prepared. Thus the vinegar 
of grapes and that of date-juice are totally diftind in fpecies, and 
may therefore lawfully be fold in exchange for eadi other at an 
, inequality of rate,' from hand to hand, by unanimous aflent; but 
in the cafe of delivery poftponed on one fide, the decifion is 
liable to doubt. The commentator upon this paffage has obferved, 
«« That the ground of doubt in this cafe is the fame with that 
** formerly exprefled by the author in the cafe of heterogeneous 
“ articles of a nature in which ufury may be eflablifhed, but 
“ that the legality of the fale or exchange, notwithftanding the 

I ' , V J \' ■ 

“ difference in the terms of dell very, is by far the moft approved 
“ opinion/* 

* The original text is in this cafe extremely dole and obfeure. The tranflator has therefore 
been forced to take great liberty with the letter in order to convey the fpirit of the decifion. 

Secondly . 
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Secondly. Upon the quality of being weighablc or meafur- 
able in articles of barter, it is to be obferved, that no ufury can 
by law exift independently of this quality, even where the 
articles are homogeneous ; and that by an equality in the rate, all 
legal objections on the ground of ufury are done away, even where 
both thefe qualities may be eftabiiflied. If therefore a perfon 
fhould fell any article of property which is not eftimablc either 
by weight or by meafurement of capacity, for a greater quan^ 
tity of the fame fpecies, fuch contrad is neither ufurious nor 
illegal, although the fubjefts of it ftxould be eftimable by number 
or tale, as in the fale of one garment or piece of cloth in ex* 
change for two or more, and of one egg for example in exchange 
for two, or any greater number, where the bargain is from hand 
to hand ; but with the delivery on one fide poftponed till a future 
period, the queflion is liable to doubt, and a prohibition of the 
fale in fuch a cafe is.confidercd-ta be the molt cautious decifion.* 

Usury cannot take place in the fale or exchange of water, 
becaufe it is no legal condition to the validity of fuch a (ale that 
the quantity be afcertained by weight or by measurement of 
capacity, whereas in certain deferiptions of earth or clay (luch as 
Armenian bole) which are ufually fold by a flandard of weight, 
an inequality in the rate would be ufurious, according to the general 

principles of law. 


* The commentator here alfo following the decifion on a former cafe already quoted 
(page 94) fupports the legality of the fale, dating however at the fame time that fome authors con- 
fider the law refpefting ufurious excefs, to extend to all articles of tale, whether fold rom 
hand to hand, or otherwife,* as well as to articles of weight and meafure. A ciftmftum 
between ejcuhnt and other articles is maintained by fome do&ors of toe ouier feft lu8 
Hamiltos’* HeJaja, page-489, Chapter of Uiury, 
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Ancient euftom and ufage, or the early pra&ice of our 
law, is the due criterion for deciding upon the quality of 
being weighable or meafurable. Every article of property, there¬ 
fore, which is eftabliftied to have been fold either by 
weight or by meafurement of capacity in the days of the pro¬ 
phet, mull now be confidered as of this quality, whatever the 
practice of mankind at the prefent day may be ,* and it is only in 
a cafe where the ancient ufage may be unknown that a reference 
to prefent euftom can be admitted. If, however, in this latter cafe 
a difference fhould prevail, as, for example, where an article un¬ 
known in the days of the prophet, may now in one city be efli- 
mable by a ftandard of weight or meafurement of capacity, and 
in another be confidered as an article of tale, or fold by guefs or 
computation, here the pra&ice of each particular country mull 
necefifarily guide the decifion of law as to the inhabitants of that 
place. Some authors however have maintained, that if in any 
one city or place an article be found to be eftimable either by 
weight or by meafurement of capacity, this fingle inftance alone 
mull eftablilh the general prohibition in law, whatever the prac* 
tice in other countries may be* 

Equality of rate, whether by weight or meafurement, in the 
exchange of Homogeneous articles, is required by law only at the 
immediate period of contract. Thus if a perfon fell a quantity of 
raw flelh in exchange for an equal quantity fmoked or dried; a 
quantity of green and unripe dates in exchange for fome which 
are ripe; or a quantity of wheat recently watered and moift, for 
an equal quantity in a dry ftate, all fuch contra&s are perfe&Iy 
legal and valid, becaufe the equality in weight or meafurement 

k 


is eftabli filed at the tithe of the fale. Some authors have main¬ 
tained the illegality of Aich Tales, on account of the lols or defi¬ 
ciency which mu ft arife in the two fir ft cafes after the article be¬ 
comes dry, and in the latter cafe by reafon of the mixture with 
the thing fold, of certain moift or watery particles which are un¬ 
known and indefinite as to quantity, and the conjundion of 
which therefore fhould of itfelf tend to invalidate a con trad of fide. 
In the cafe of frefti dates being exchanged for dried, there is 
certainly fome ground of doubt refpeding the validity of the lale; 
and the more corred decifion upon this point, as fupported by the 
molt authentic of two op polite traditions, would tend to fupport 
the prohibition*; 

When two articles con fide red to be homogeneous in law, fueh 
as flour and wheat for example, are of a nature the one eftimable 
bv weight, and the other by meafurement of capacity; in this 
cafe the fale of one in exchange for the other, afcertaining their 
equality by a ftandard of weight in both, is authorized, and not 
liable to any objedion on the head of ufury-f. The application 
of meafurement to both has alfo by fome authors been fupported; 
but their equalization by a ftandard of weight would appear to 
be the method which is, moll generally approved. 

The fale of grapes in exchange for raipns is lawful. Some 
authors have maintained a contrary decifion, extending alfo to this 

* This fale is pronounced to be tewful by Afcoo Huneefa,— Vide Hamilton’s Utdaycn 
Vol. II, page 497. 

t The fale of wheat in exchange for flour or meal it unlawful according to the oppofite left. 
—Ibid, page 495, 
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cafe, the exception formerly {bated with regard to dried dates; and the 
fame difference of opinion exi(fs with refped to every article in a 
moift (fate, which may be fold for a quantity of the fame fpecies 
which is dry : but the firft decifion is the moft conformable to 
general principles of law.* 

It is lawful to fell one fort of flour in exchange for another fort > 
made from the fame fpecies of grain, at an equality of rate, and alfo 
one fort of bread, or one fort of vinegar, in exchange for another fort, 
which is made from the fame fpecies of flour or of fruit, although 
the quantity of moifture or water which may enter into the compofi- 
tion of fucb articles be unknown, becaufe they are Aid cbnfideredas 
homogeneous by the law, Alice the fame name comprehends both, 
and confequently an inequality of rate would he ufurious. 

Usury cannot take place between a father and his ion, and it 
is lawful for either to receive an excefs from the other in a fale of 
any article or fpecies of property. The fame is the cafe with 
refpedl to a mafter and his Have, a hufband and his wife, and a 
Moofuhnan and a liurhee , that is, an hoftile or alien infidel; but be¬ 
tween a Moofulman and a Zi?tinie€ t or tributary infidel, according 
t<? the moft authentic decifion, tifury may take place. 

The fale of fk fh in exchange for a living animal of the fame 
fpecies is unlawful*, as the flefh of a goat, for example, in ex¬ 
change for a living (beep or a goat. It is otherwife where the liv¬ 
ing animal and the flefh are of different fpecies, as, for example, the 

* It is lawful according to Aboo Huneifa, — Hedaya, VqI. II, page 497. 

flefh 
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fltfh of a cow in exchange for a goat, provided however that the 
flcfh be produced at the time. 

It is lawful to fell a hen that gives eggs, in exchange for 
another which gives none; and, in like manner, a milch goat, 
having milk in her udder, for one that gives no milk, or even 
for a quantity of milk only, and that of the fame fpecies. 

Usury cannot take place in the partition of partnerfhip ftock, 
becaufe this is merely a reparation or diftinflion of the rights of 
partners, and by no means to be confide red as a fale or exchange ; 
confequently an excefs received by one partner in the diftribution of 
the joint property, although of a nature in which ufury might be 
eftablifhed, is neither ufurious nor illegal.. It is even lawful to 
divide partnerfhip ftock as well hy> computation or guefs, as by 
weight or meafurement: and further, in a cafe where the joint pro¬ 
perty may confift of frefi and of dried dates, in equal quan¬ 
tities, it is lawful for one of the partners to take the frefh, and 
for the other to take the dried, as his fhare, without any legal 
objection on the ground of ufury* 

It is lawful to fell one Mukkook or meafure of wheat, in ex¬ 
change for another of equal quantity, containing chips of ftraw, 
tares, or even fmall particles of earth, becaufe all thefe are ufually 
found in grain, and have therefore no effed: to invalidate the 
fale on the ground u* ufurious excefs in its adual meafurement. 

It is lawful to fell one derbum and one deenar in exchange for 
two de*hums and two deenars; and this apparent inequality of 
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rate in homogeneous articles is not to be confidered as ufurious, 
becaufe the conflruCtion of law in fuch a cafe, as tending to oppofe 
each of thefe coins in the contrafl to the two of the other 
fpecies given in exchange, obviates the quality of being homo¬ 
geneous ; and this being removed, the inequality of rate* is 
not fufficient to eftablifh ufury. Upon the fame principle, if a 
perfon were to fell one derhum and one deenar in exchange for 
t wo deenars , or two da bums, with feme other article of mer- 
ehandife, this contract would be perfectly free from the objec- * 
tion of ufurious excefs, becaufe here the conflruCtion of law 
would oppofe one deenar to the two derbums exchanged, and one 
da him to the article of merchandife, thus removing the fimila- 
rity of fpecies, and confequently obviating all objections to the 
inequality of rate. Again, upon the fame principle, the fale 
of one moodd of dried dates, and a derhum , in exchange for two or 
more moodds of the fame commodity with two or more derbums, 
is perfectly legal and valid, and every objection oil the head 
of ufury to either of thefe contracts is, by the above conftruftion 
of law, completely removed. 

There are alfo other modes of evading this objection which 
are fully authorized by the law ; as where for example two per- 
fons wifh to exchange homogeneous articles at an unequal rate, and 
one of them fells his commodity to the other for a heterogeneous! 
price, and then with this price buys from the other his homo¬ 
geneous commodity, in which cafe the objection on the ground of 
inequality is totally removed. In like manner, if one of the parties 

* Gold and filver, although coined, are {till confidered to be articles of weight, and eitimabl# 
by this ftandard, according so the Mobummudan law. 

make 
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make a gift of his commodity to the other, who in return makes 
a donation of his, here aifo there being no contra<5t of fale, the 
object of the parties is legally accompli (lied, without any oh- 
je£Uon on the ground of ufurious excefs. Further, if both the 
parties mutually execute a Kurz loan of their homogeneous 
commodities, and afterwards abfolve each other from repayment 
of the loans, this alfo is considered as a legal evafion of ufury, 
and the mutual deeds are fully binding in law. Ladly, if 
the parties execute a contrad: of fale, and one of them make a 
donation or gift of the excefs, the objedion of ufury would thus, 
be legally evaded, and the mutual transfer validly confirmed. 
In all thefc cafes, however, it is an indifpenfable condition, that 
the intended method of evafion ihall not be provided for in the 
original contrad. 

Thirdly. Of Surf, which fignifies in the language of the law, 
the fale o {price in exchange for price*; and to the validity of this 
fpecies of fale, it is a neceflary condition, in addition to thofe 
which have been ftated regarding the eftablifhment of ufury, 
that the mutual feizin or adtual interchange of the commodities 
fhall take place at the meeting or before the feparation of the 
parties. If therefore the parties feparate before feizin, the con- 
trad: of Surf is null and void j and if only partial feizin take 
place, the contract is valid to the extent a&ually inter¬ 
changed, and null as to the remainder. If however the parties 
quit the place of meeting in company, and proceed together to 
any diftance without feizin, this does not operate to invalidate the 

* Arab. Stimuli, literally price, but implying in the language of the Imameea law, only 
Slver and gold. Copper alfo is included in the term by the doftrincs of the other feft. 
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bargain; and if one party hired his agent to make feizin in his 
behalf, which the agent accordingly does, before the feparation 
of the parties, this ferves to confirm the fale,* but if the agent 
take pofieflion after the feparation of the parties, it is of no 
effed in law. 

If a perfon purchafe from another any number of derhums ^ and 7 
previoufly to his obtaining pofleffion, exchange thofe derhums for 
deenars , this fecond bargain is invalid; and if the parties feparatc 

I 

before feizin , both the bargains are null and void. It is other- 
wife in the cafe of a debt of fo many derhums due by one perfon 
to another, for thefe may lawfully be exchanged with the debtor 
for deenars , even previoufly to the feizin of the creditor; and on 
the fame principle a debt of deenars may lawfully be exchanged 
for derhums , becaufe both the monies, in this cafe, are the pro¬ 
perty of one perfon. 

The fale of filver in exchange for filver, or of gold in ex¬ 
change for gold at unequal rates, is illegal, even although mu* 
ttial feizin Ihptlld take place: but if the metals Be of different 
fpecies, an inequality of rate is not confldered as ufurious by 
law. It is to be obferved, that wrought or manufadtired filver or> 
gold, and filver or gold bullion are confidered to be homogeneous 
by law, as are alfo the purer or better forts, and the 'baler, or 
inferior fpecies of either metal j confequently an equality of rate 
is indifpenfable to the validity of their exchange: and if in filver 
there be a quantity of alloy which is unknown, it is unlawful 
to fell it, except for gold, or fome other fpecies of merchandife. 
The fame exa&ly is the rule refpe&ing gold ; but if the quantity 

of 
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of alloy in either be ascertained, it is lawful to fell it for an equal 
quantity of pure metal, with fome trifling addition oppofed to the 
quantity of alloy. 

It is further prohibited to fell the earth or dull of lilver mines 
in exchange for any quantity of filver, but it may lawfully be 
exchanged for gold ; and the fame exadly is the cafe with re¬ 
gard to gold duff. If however they be both jointly fold in ex¬ 
change for a quantity of both gold and filver by one general 
bargain, it is fully authorized in law. 

' h, ( ' " / ^ , V i V 1 i. , S'/ / J S' l '- 1 h •' • p * ■ y i ■** ' , ,y '. ' 

It is lawful to fell tin, or lead, and brafs, in exchange for filver 
or gold at an unequal rate, although a trifling mixture of filver or 
gold fhould exift in them, becaufe the bafer metal mufl of courfe 
predominate, and consequently the commodities are not confidered 
as homogeneous by law. 

Where derhums or demars, although containing an unknown 
quantity of alloy, are current amongfl men at a certain definite 
and known value or rate, it is lawful to difpofe of them at this 
rate, notwithftanding the alloy which they contain ; but if their 
current value be unknown, it is illegal to apply them to the 
purpofes of traffic, without firft explaining the predicament in 
which they (land. 

It is to be obferved, that derhums and deenars are equally in their 
nature determinate fubjeds, and as capable of fpecification in Sale 
as any other property whatfoever. If therefore a perfon purchafe 
any article in exchange for either derhums or deenars fpecifically 
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Tcteed to, and determined by the coritraf, he is bound to 
deliver thefe identical coins only, and cannot lawfully render any 
other, although of equal value, currency, and weight*. Further, 
if a ye fon purchafe any number of fpecific den hums in exchange 
fora flmilar amount alio fpccifically referred to at the time of the 
fale, and afterwards dilcover what he has received, to be in reality 
not filver but fome thing elfe, in this cafe the contrad: of fale is 
altogether null and void; in the fame manner as if a perfon had 
fold a piece oi cotton cloth and the buyer afterwards found it to 
Le woollen;, in which cafe the fale would obvioufly be invalid. 
If again a part only of the identical derhumt which were fold, 
fliouJd turn out to be of a different fpecies, here alfo to that 
extent the fale is neceflarily null, and the buyer has in this cafe 
an option of rejecting the who’e by nafon of the partial 
deviation from the bargain, or of retaining the remaining part 
at a proportionate fliare of the price ; but he cannot on any 
principle demand that the derhums fhall be exchanged, becaufe 
this would obvioufly be to require fomething which was not com¬ 
prehended in his contraa. Where, on the other hand, the derhums 
may be found to be of the fpecies deferihed, but the purchafer fliall 
d 1 (cover a defed as to the value, like that for example produced by 
uncommon hardnefs of the filver, or by the lamp on the coins 
being defaced, here he is entitled merely to reject or to receive 
the whole, and can neither return the part which is de~ 
fedive, nor demand that any of the derhums be exchanged, 
be a life no fuch privilege was comprehended in his bargain. 


the above important principle of the W* law > in direa oppoimen to the defines 

f. AB °° that **”" -n never be determined but by 

fcmn, and .0 the difference of opinion on this point, many oppofitc decifioas apon quelHotJ 
of fale may be referred.—Vide commentator, * ' 
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Ir a perfon purchafe any number of undeterminate * derhums in 
exchange for an equal number alfo undeterminate, and then, pre~ 
Viotffly to his reparation from the meeting, difcover that what 
he has received is not filver; in this cafe he is entitled to demand 
an exchange: hut after the reparation from the meeting, if this 
difeovery be made, the contract of Sitrf is altogether null and Void. 
If, again, a part only of the derhums prove not to be fiver, pre- 
vioufly to the reparation of the parties, that part may be exchang¬ 
ed ; but after reparation from the meeting the contract muff to 
that extent be null, and is valid as to the remainder. If in Head 
of proving to be of a different fpecies, the derhums fhould be 
found to be defe&ive, the buyer has an option to rejed, or to 
retain, the whole at the ftipulated price, without any compenfa- 
‘tion: and if the defed be difeovered previouily to the reparation 
from the meeting, he may require that the derhums fhall be ex¬ 
changed ; but after reparation from the meeting this right is liable 

\ 

to doubt. 

If a perfon purchafe one deenar in exchange for another, and 
immediately make payment of the price, which is afterwards 
difeovered to be of greater value than was ftipulated for by the 
parties, this excefs remains as a'truft in fhe hands of the feller ; 
and the purchafer has a right of partnerfhip, to the amount of it, 
in the deenar which he has paid, whether his payment have 
proceeded from a miftalce regarding the value, or he have know¬ 
ingly and wilfully delivered the excefs. 


* Arab. Frez-Zimma, i. c. deferibed as to fpecies and value, but not fpeciiically referred to at 
: *he time of the contratt, and which is here oppofed to Ay» t exactly in die fame fenfe as the 
■word Deyn,— Vide Note to page 60, 
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A tradition is recorded, authorizing the purchafe of one 
derhim for another, on condition of its being made into a ring. 
This authority has by forne lawyers been extended to a number of 
other tranla&ions bearing an ufurious appearance: but its reftrie- 
tion to the particular cafe deferibed is more confident with the 
general principles cf law, 

In wrought veffels compofed of gold and filver mixed, if the 
quantity of each metal entering into the compofition be known* 
it is lawful to difpofe of each feparately, as bullion, for the 
fame fpecies at an equal rate, or for a different lpecies, al- 
though the rate fhould be unequal; but if the quantity of each 
metal be unknown, where the reparation of the two metals may 
be practicable, the compofition cannot legally be fold at any 
rate in exchange for either gold or filver fingly, and can be fold 
01 Jy foi a quantity of both jointly, or for fome other fpecies 
of merchandife. Where again the reparation of the two metals 
is impracticable, and the quantity of each is unknown, but one of 
them is known to be predominant in the compofition, the veffel 
may in this cafe lawfully- be fold for any quantity of that metal 
which enters leafl* into its compofition : but if equal quantities of 
both are contained in it, it can only be fold for a quantity of both. 

Saddles and bridles, if ornamented with filver or gold the 
quantity of which is known, may lawfully be difpofed of in ex¬ 
change for the metal of their ornaments; provided^hat the quantity 
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of the price exceed in fome degree that of its homogeneous 
fub dance, or that the faddles them (elves be made over as a gift, 
but without its being To exprefled in the contrail. They may 
further lawfully be fold where the ornaments and price are 
different in fpecies, as the former filver and the latter gold, or 
converfely, without any limitation as to rates, If on the other 
hand the amount of the ornaments be unknown, and a feparation 
of them cannot take place without injuring the workmanfhip, 
they can only, in this cafe, be fold for metal of a different fpecies, 
although fome authors have maintained, that, where the price is ' 
homogeneous, if fome other article of merchandife be joined to it, 
or it be known by conjedure to exceed in fome degree the amount 
of the ornaments, the fale is af-fo valid* by reafon of the detri¬ 
ment which would arife from the removal of the ornaments. 

If a perfon fell a piece of cloth in exchange for twenty derbums 
of fuch a currency, as that twenty fhall pafs for a deenar, this con¬ 
trail is invalid by reafon of the uncertainty which it involves ref- 
peiling the price, fince no fuch currency can be fuppofed to have 
exiflence; and, on the fame principle, if a perfon fell or exchange 
an hundred derhums for “ one deenar fave a derhum” this con¬ 
trail is null and void, becaufe, there being many diflindt fpecies of 
derhumst the quality and weight of that which is excepted cannot 
poffibly be known: and this principle applies to every other con-" 
trail of fale in which a price of this uncertain nature may be bar¬ 
gained for, altifbugh it be of a fpecies in which ufury cannot take’ 
place; but if the particular value of the excepted derbum , or the 
relation which it bears to the deenar, be deferibed, it is perfeiliy- 
legal and valid, becaufe the uncertainty is thercby'rcmoved. 
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If a perfon feH five derhums^ in exchange for u half a diemr ” 
the bargain is valid, and the feller is in this cafe entitled to cut the 
dfgnar into halves, but cannot compel the purchafer to deliver a 
perfect coin of this value, anlefs fuch have been, implied in the 
contrail, and be in common currency at the place. The fame, 
exactly is "the cafe with refped to all other contra&s of fale, as 
well as to Surf, where a price of this nature may bo bargained for.. 

The duft or filings of gold and lilvcr, which are colle&ed in a 
goldfmith?s (hop, may lawfully be fold for a quantity of gold and 
filver jointly, or for any* other-article of merchandife, but not fori 
either of them fmgly j and the price may be difpofed of ia charity* 
but cannot be appropriated by thoartifi: to his own ufe, or to any | 
other purpofc, becaufe the seal proprietors are unknown. 


CHAR Vlltt* 
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Of the Sale of Fruits*. 

The fale of fruit upon a tree after its formation, and having 
leached fuch a degree of maturity f as may prelerve it from com¬ 
mon accidents, is lawful, either for one year or for more, and on 

condition of immediate removal; or of its being fuffered to remain 

VV ' :: 'i t'W, , ' M 1^'! 


* The whole of this chapter is taken from the Tuhreer. 

‘h-Arab. Budv-cos-Sulabc, literally appearance of perfection; a condition in fruits recogmfecl 
by the Mohummudan law? and varying according to the nature of the trees.-—Vide Infra. 

. * Upon 
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upon the tree alio fingly and feparately, or combined with 
other property. Where again it is merely formed upon the 
tree, and has not attained that degree of maturity which is alluded 
to, fome authors have maintained that one of three conditions 

t 

muliexift in order to the validity of its fale : namely, that fome 
other property fhall be combined with it, that the fruit of more 
than one year fliall be involved in the contradl, or that immediate 
removal fhall be bargained for; and where none of thefe condi¬ 
tions exift, they pronounce the contrail to be invalid. The more 
prevalent, however, and the mod: authentic do&rine would fupport 
the validity of the fale, independently of thefe conditions, where, 
the fruit is ailually formed upon the tree, whether the drength of 
it be afeertained or not j. but where, on the other hand, it may be 
fold previoudy to its formation or appearance on the tree, all our 
lawyers are agreed, that the fale in this cafe for a fingle year, if 
no other property be included in the contrail, is altogether null 
and void; and even where a. term of two years may be dated, of 
where other property may be combined in the fale, the moft authen¬ 
tic doilrine would pronounce fuch a contrail to be invalid: and 
there is no diftinition whatfoever upon this point between a fale 
of fruit to the proprietor of the lands, and that to. any other 
perfon*. 

If a perfon fell fruit upon’the tree before it has attained its full 
growth, upon condition of immediate removal by the buyer* who 
not withftandin§ fufFers it to remain upon the tree until, this date 
of maturity be attained, the contra£l of fale is by no means on this 


* A condition of this nature, either as to grain or fruit, would univerfally invalidate the fale, 
according to the oppofitc fe ft,—Vide Hamilton’* lhdaya t Voh H. page 374. 
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account annulled; but with regard to the additional growth, the 
queflion, whether or not it (hall be the joint property of the fell-r 
and purchafer, is the fubjeR of different opinions. Our lawyers 
have rejeded the right of partnerfhip entirely, and have pronounc¬ 
ed the fruit, in whatever date it may be found, to belong exclu¬ 
sively to the buyer; he paying to the feller a reafonable hire for 
the tree during the period of the fruit’s remaining upon it. By 
the doRrines of the oppofite feet, a joint right to the additional 
growth would appear to be maintained, upon the principle that 
this benefit has been derived from their joint, property, the buyer 
being the proprietor of the fruit, and the feller being the owner 
of the tree which is the fource of the additional growth. The 
amount of this increafe may be afeertained either by the difference be¬ 
tween the value of the fruit at the date of the purchafe and its value on 
the day of its removal, or, between its value in a tender (late and; 
the value when its maturity is advanced; becaufe, prcvioufly to the 
latter (late, the fruit muft have belonged to the buyer, and the feller 
could have no right to it whatever. It is to be obferved, that an 
intention on the part of the buyer at the time of his purchafe to* 
poftpone the removal of the fruit, notwithftanding his flipulation 
to the contrary, docs not operate to invalidate the fale, any more 
than his cafual omiffion to remove it, 

l i is lawful in a fale of fruit, after its maturity is advanced, 
to ftipulate either for its immediate removal, or for its being 
luffered to remain upon the tree;, and a fale in abfolute terms, 
Without any provifion on this head, is alfo equally valid. 
All trees of whatever fpecies and denomination, as well as 
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the date tree, are equally comprehended under and equally fubjeft 
to the laws which have here been deferibed. 

The Budv-oos-Sulabe , or Hate of perfe&ion in fruits, which is 
required by the law previoufly to their Tale, mult neceflarily 
vary according to the nature and fpecies of the tree. Thus with 
regard to the date tree, a change of colour in its fruit from the early 
green, to a red, or yellow, is confidered to be indicative of this 
condition; and in trees which exhibit a bloflam or flower, the 
fall of that bloffom proves the formation and ftrength of the 
fruit; except in the cafe of vines, the grape of which mu ft be 
completely formed and contain juice, before this ftate is confider** 
cd in law to be attained. Of all other fruits, the formation 
and appearance on the tree, without regard to the fize, and 
whether they have ccafed to grow or not, is confidered by 
law to be fufficient; and in general, it is to be obferved, that the 
rifing of the Pleiades or vernal ft a r s has no influence whatever 
in the eye of the law, with regard to afeertaining the condition 
of fruits. 

If a part of the fruit upon any tree has attained the ftate of 
perfection which is by law required, it is lawful to difpofe of 
the whole, and of all fruits of the fame fpecies, or even of a 
different fpecies, which arc growing in that garden ; and further, 
if the fruit of one garden or orchard fhould have arrived at 
this ftate, and the fruit of another Ihouid not, it is lawful to fell 
the fruit of both by one general contract, whether they be 
contiguous to each other, or remote. This latter decifion is 
rejected by the Shaikh, but on grounds which do not appear 
by any means to be authentic. J he 
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The fale of vegetables and herbs, fuch as cucumbers, melons 
and the like, before their appearance on the plant, is unlaw™ 
lilt; but after the firfb crop has appeared, it is lawful to fell that, 
or any lubTequent number of cuttings, either fingly and feparately 
from the root or plant, or conjoined with it in the contrad. It 
is alfo lawful to difpofe of thefe plants themfelves which yield 
repeated crops, without ffipulating for their immediate removal 
by the buyer*, and there is no diftin&ion in law between the fale 
of fuch plants when young and tender, and their fale when 
in a more advanced date; nor between thofe bearing fruit 
at the time of the fale, and thofe on which no fruit is 
apparent. ' , ' \ w ,* 

If a perfon fell any fpecies of plant, or vegetable, on which 
the fruit is actually growing and apparent at the time, fuch pro¬ 
duce belongs to the feller, unlefs fpecifically included in the con¬ 
tract ; and the purchafer is further bound to differ it to remain 
on the plant, until the feafon of maturity and cutting. If how¬ 
ever any new produce or vegetation fliould appear fubfequently 
to the fale, this mud be the property of the buyer; and if the 
old produce be undlftinguifhable from it, the parties are in 
this cafe to be joint proprietors of the whole. 

Of every fpecies of herbage, producing fucceflive crops, it is 
lawful, after the firft appearance of its vegetation, to fell either 
one, or more cuttings, and with, or without the condition of its 
being immediately cut, whether it be green corn, or any other 
fpecies of herbage; and if a perfon pur chafe, for example, any 
quantity of trefoil or limihr plant, on condition of immediate cut- 
* ting' 
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cutting and removal, he..is bound inftantly to comply with thi* 
condition; for otherwise, fhould he delay, the law in this cafe h 
precifely the fame as in the cafe of fruit remaining on the tree, 
which has already been explained.* If, again, a perfon pur- 
chafe a Angle cutting of green barley, on condition of immediate 
removal, which he accordingly performs, and*a fecond vegetation 
then appears, this fecond growth belongs to the proprietor of Ac 
land; and on the fame principle were he to parchafe two cuttings, 
the third vegetation would belong to the proprietor of the land : but 
if the roots were alfo to be bought, and the gjrfl vegetation cut 
down, after which a fecond growth appeared, this would of necef- 
Aty belong to the buyer, or proprietor of the crop, and not, on any 
principle, to the owner of the field in which it grew / and on the 
fame principle, if grains of the feed were to fall in cutting the 
crop, and to fpring up in the enfuing year, this vegetation would 
belong to the owner of the crop, and not to the proprietor of the 
foiU. 


In like manner as the fale of a Angle crop or cutting of Iiera 
bage is authorized, fo alfo the fale of a fingle {tripping or more of 
the lea ves of a tree, fuch as of the mulberry and the Lawfonia or 
Indian privet f, after their appearance; and this, either fingly and 
ieparately, or combined with the tree, . 
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* Namely, That the buyer is rer P onible for the rent of the ground or tree, according to the 
Imameea law, or that the buyer and feller are oarturre In /h- \ i , " t0 the 
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apricots, or in the (hell, as walnuts and almonds, and whether the 
fhefl be neceffary for their prefervation or not. The fame is the law 
with refped to corn in the ear, whether it be (landing or cut down, 
and whether apparent as the ears of barley, or concealed like thofe 
of wheat; and they may both therefore la wfully be fold either 
with or without the roots, and on condition of immediate 
removal or otherwife. It is further lawful to fell (landing 
corn, even previously to the formation of the ear, and this upon 
condition of immediate removal, or of fuffering it to remain upon 
the ground; but if the contrad be concluded in general terms, 
the feller is bound, according to the mod prevalent opinion, to 
preferve the crop upon the ground until the feafon of maturity and 
reaping,- unJefs in a cafe where the obvious intention of the buyer 
was to procure it in a green (late, in which cafe he mull: immedi¬ 
ately remove it notwithftanding the general terms of his contrad. 
If the parties flipulatc for the immediate removal, and the buyer 
delay to cut it down, the feller has an option either to take this 
ftep himfelf, or to fuffer the crop to remain ; in which cafe the 
buyer is refponhble for the rent of the land, and, according 
to the Shaikh , and to Ebne Edrees,* for the Zukat % or Khurdj 
alfo, if it be fubjed to tythe, or tribute : this decifion, however, 
is of doubtful authority, and if the contrad be concluded in 
general terms, or a provision be made for the crop remain¬ 
ing on the ground, there can be no claim againft: the buyer 
even for the rent of the land. 

It is lawful to fell grain before it has become white, of put on 
the appearance of perfedion, although this fale has been prohibited 

* For an account of his life and writings, vide Preliminary Difcourfe. 
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fey JEbne Jooneyd *; and there is no legal diftin&ion between 
the validity of fuch a fale before the grain has attained its perfect 
ftate, where a provifion is made for its immediate removal, and 
that where it is ftipulated to remain on the ground. If it be fold 
together with the ground, it is lawful by unanimous aflfent ; and if 
fingly, whether to the proprietor of the land, or to another, it i& 
valid according to the heft founded opinion. 

Ii? the proprietor of a field, in which the crop of another is 
growing, fell the half of his ground to that other perfon in ex¬ 
change for the half of the corn, this contract is legal and valid* 
and if the parties ftipulate, in their exchange, for the immediate 
removal of the whole crop, {till according to the belt founded i 
dodtrine, the contract is valid in law, but the condition of imme» - 
diate removal is not binding on the parties. 

Seed fown in the ground cannot legally be fold before its 
vegetation, although the quantity of feed be known. Further, 
the mere vegetation ot appearance above ground, does not 
authorize a fale of the feed frngly t but it may lawfully be fold in 
this ftate together with the land; and fuch joint fale is perfeflly va¬ 
lid and binding, although no vegetation {hould have appeared. 

It is unlawful to fell vegetables, fuch as carrots for example, 
of which the root which is concealed in the earth forms the only 
valuable part, without firft pulling them up, and fubmitting 
them to the infpe&ion of the buyer; but if the top be the moft 


* Vide Preliminary Difcourfc... 
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valuable part, theTalc of that part fingly, as well as In conjuno 
tion with the root, would appear to be fully authorized; and even 
where the root, or that which is concealed may be the moll valua¬ 
ble part, the validity of the fale might on general principles be 
maintained, though this latter decifion is fubjeft to difficulty and 
doubt. It is lawful to fell walnuts, almonds and beans in the fhell 
and hulk, whether they be gathered, or ungathered; as alfo to fell 
jipe grain in the ear, whether it be cut down or Handing. 

If a perron fell a tree or plant of any defeription, having fruit 
formed upon it at the time, the fruit can in no inftance be in¬ 
cluded in the {ale, except by exprefs llipulation in the contract.; 
and the buyer of fuch a tree is invariably bound to fuffer the 
fruit -to remain upon it, until the feafon of maturity and gathering. 
Further, if a perfon fell the fiuit upon a tree, it is lawful for him 
to rererve any fpecific quantity, as a certain number of Rails of it 
to himfelf, and this refervation of a fpecific part may take place 
as well from the fruit of a whole orchard, as from that of a 
Angle date, or any other tree , there being no difiinftion whatfoever 
upon this point made by the law. It is alfo legal to referve- the 
fruit of any tree or number of trees particularly fpecified and 
referred to, whether they be of the date, or of any other fpecies; 
but if the trees, or quantity of fruit referved, be left in any degree 
uncertain, the contrail is altogether null and void; and in like 
manner, if the quantity referved fhould be defined, but the 
fpecies of the tree or fruit undetermined, and there be more than 
one fpecies in the orchard, the contraa is null and void. It is 
further authorized in a fale of fruit, to referve a fhare of the 

whole property, as a third or a fourth part, which may be afeer- 

tained 
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teined by its relation to the whole; but where this relation is not 
defined, the fale is totally invalid. 

If a perfon fella Kufcez for example, or known meafure of 
fruit, referving from it a Rutl alfo of known quantity, or any 
certain number of rut Is, or even a relative lliare, (uch as the third 
or fourth part of the whole to himfeif, this contra® and referva- 
tion are both legal and valid. If again the feller fhould fay, 

«* from that heap of fruit, I hare fold one Kufcez, excepting a 
«« fingle Mukkookf here alfo the contract is valid, becaufe the 
general obje® of fale, and the quantity referved of it, are both 
known and afeertained. In like manner if the feller fliould fay 
“ I have fold you all that heap of fruit for four derhums, cxcept- 
“ ing the quantity of one derhum ” this expreffion, as being in 
reality equivalent to a dire® transfer of three fourths of the fruit 
in exchange for four derhums, -and therefore not liable to any 
doubt or mifconftru&ion, is,perfe®ly valid and binding; whereas 
if the feller were to except “ the value of, or an equivalent to, a 
u derhumf the contra® Would be null and void. T-hefe principles, 
it may further be obferved, are by no means reftri®ed in their 
application to the fale of fruit, but apply equally to every other 
fpecies of merchandife. If a perfon for example, fell an animal, 
rpferving a relative {hare as a third or fourth part of that animal 
to himfeif, or if he fell a herd of goats, referving any one parti¬ 
cularly fpecified, or any known fhare of the whole herd to himfeif, 
the contra® is legal and valid; but if the goat fo excepted, or the 
fhare of the property referved, be left in any degree uncertain, 
the contra® is null and void. In a fale again of animals the 
eflcfli of which is eatable, if the feller referve the fkin or head to 

himfeif, 
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himfelf, two oppofite opinions by the Shaikh upon this 
recorded ; * and with refped to the refervation of a 
womb, it is perfedly legal and valid. 


sm- 


m 


The verbal refervation of a. right in the purchafer of fruit or of 
landing corn, to have it preferved on the tree, or in the ground, 
until the feafon of gathering or reaping , is by fome lawyers confi- 
dered to invalidate the contract, as being a condition which has 
reference to a period uncertain and unknown, although it is ad¬ 
mitted that this right, independently of ftipulation, is by lav& 
vetted in the buyer. 

If a perfon fell a manfron or inclofure to another, referving to* 
himfelf a fpecific number of fquare yards, and pointing out the 
fpot from which this portion fhall be meafured, it is lawful; but-' 
otherwife, it is null and void, whether the whole meafuremeni 
of the mantton he known to the parties, or not. 

If a perfon fell a quantity of Sefame for the purpofe of being 
made into oil, with a refervation of the fediment or dregs which* 
may remain after the juice or oil has been expreffed from it;, 
or, if a perfon fell a quantity- of cotton, referving the feed 
of it to himfelf; the contrad of, fale in both thefe cafes is 
totally null and void; and, in like manner, if a perfon fell a quanti¬ 
ty of fefame feed, referving to himfelf the oil which is exprefled 
from it, this contrad of fale is altogether invalid* The fame 
principle applies to refervations of a part of the price, as where, 

» Vide Chapter IX (of the fale of animals) to which this paragraph fhould properly have 
Winged, aod in the commencemcut of which, a detail, of the cafe , will be obfetved. 
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foT example, a perfon may fell aa article for a deenar , excepting 
or referving a derbum , or excepting the value of a kufeez , becaufe 1 
the object of fuch a refervation is to diminifh the amount of the 
price to the extent of the value of the part which is excepted, and 
this value being unknown, mud; of neceffity invalidate the fale K 

I f in a fale of fruit any legal and valid refervation of a known 
quantity be made by the feller, after which a part of the whole 
property periihes or is deftroyed, this lofs mull: fall equally on 
both the parties to the contrad ; and confequently a proportionate 
deduction muft be made from the quantity referved-. 

If a perfon fell fruit upon the tree, and it perifti or be blafted 

bv a {form, or other unforefeen calamity, previoufty to the feizin 
of the buyer, the lofs mult fall upon the feller; and if fubfequently 

to the feizin, by the fame rule, upon the purchafer,- whether this 
lofs be partial or entire, and without regard to its extent. If, again, 
the lofs fhould be occalioned by any ad of the feller himfelf, he 
is obvioufly refponfible, whether it happen before or after the 
feizin ; as the buyer, on the fame principle, is bound to fubmit to 
the lofs, if occafioned by an ad of his own: but, if a third party 
fhould deftroy the fruit upon the tree, and this happen fubfequent¬ 
ly to the feizin of the buyer, he (the buyer) has recourfc againft 

* A majority, if not the whole, of the cafes above quoted from the Tuhreer have either alrea¬ 
dy appeared as extratfs from the Shurayd in the foregoing chapters of this book, or the decifions 
on them might with cafe have been deduced from the principles of law which have already been 
Hated. The tranflator therefore thinks it proper here to apprize the reader, that the repetition, 
ot injudicious fele&ion of extra&s from juridical writers, which may occafionally be obferved 
in the courfe of this work, muft be attributed folely to the negligence of the native compiler, 
except in thofe titles or divifions of the Jaw, which the tranflator has himfelf compiled, in order 
to fuppiy the deficiencies of the original compilation, and to which the reader’s attention will in¬ 
variably be called by a note at the commencement of each. 
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this third perffen for the value of the fruit; or, if it happen previ- 
oufly to the feizin, he has an option of-annulling the fale, or of 
abiding by it and fuing the tranfgreffor for his lofs. The fame, ex¬ 
actly, is the law with regard to a partialdeftrudion, except in one 
iiiftance alone, viz, where it happens previoufly to the feizin, arid 
where the buyer willies to retain what remains of the fruit, at a. 
proportionate fhare of the price j for the option of permitting, or 
difallowing, this partial retention, according to the tnoft approved 
opinion, reffs entirely with the feller. The Shaikh^ however, , 
appears to hold a different opinion upon this point;, for he 
ffates, “ that if the fale were held to be annulled to the extent of 
the fubjed which has been deftroyed, and valid without any 
. 4 . option as to the remainder, this decifion would, in his opinion, 

<< be tbe beftwe, neverthelefs, abide by the decifion which is. , 

above* ffated. 

It is lawful for the purchafer offruit upon a tree, to fell 
it again in that condition to another perfon, either previous 
Jy or'fubfequendy to his feizin, whether for more or lefs than the 
original coft ; and this refale of fruit before feizin is not even > 

pronounced to be abominable by our law. 

I, a perfon difpofe of fruit upon the tree which requires to be 

occafionally watered, this duty is incumbent on the feller, becaufe 
a fale of unripe fruit implies alfo an obligation to furrender it in a, 
perfed ftate to the buyer, lt is otherwife where a perfon fells a 
tree with a refervation of the fruit which is upon it, for here the 
buyer is by no means bound to water the tree which he has 

bought, and the ground of this diftindion is apparent. If the 

• feller;: 


WNlSTffy 



<SL 


I I 

filler therefore, in the former cafe, fhould negled to water the tree, 
and the fruit in confequence perifh, he is refponfible to the 
buyer for the Lofs; but the fale is not in confequence annulled, any 
more than the death of a flave fubfequent to the feizin of the 
buyer, who purchafed him knowing him to be fick, would tend 
to invalidate the fale of fuch a Have. The Shaikh has further upon 
this cafe pronounced, that if the feller of the fruit declare to the 
buyer his inability to water the tree, or to provide water for the 
purpofe, here the buyer has an option of annulling or abiding by 
his bargain, by virtue of the feller’s incapacity to take fuch ftep$ 
as would fecure the furrender of the fubjed in that per fed ftate 
which is by law required*. 


And ill Cftfe of 
lofs from hit 
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If a pcrfon purchafe a-datc tree on which there is no fruit*, 
for the purpofe of cutting it into beams, and flipulate for the im¬ 
mediate removal, but fail to perform this condition till the tree 
fliall have produced fruit,, fuch produce is ncverthelefs his pro¬ 
perty, and cannot on any ground be claimed by the proprietor 
of the land. If, however, the latter fhould have continued to 
water and nourifh the tree, he is^entitled, according to the Shaikh , 
to demand not only the rent of his land, but alfo a reafonabla 
hire for his labour. This laft demand, it may be obferved, ought 
properly to be reftrided to a cafe in which the watering or labour 
has proceeded on exp'refs authority from the buyer; and indeed 
the more approved opinion would tend to reftrid the title of the 
feller to the rent of his land alone. 
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If a perfon fell a root or buffi of Indian privet, or myrtle*, having T{ie Ie#vc , of 

leaves upon it at the time, thefe leaves belong to the feller, and sot included in 

- —*---—-——_.__ _ _ the fale of the 
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are not included in the fale; but if a perfon. fell a mulberry tree *, 
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the leaves are Included in the contraft, and belong of right to 
the buyer. ' , . 
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Mohdkulut f is illegal and forbidden. It is the fale of Handing 
corn in exchange for a quantity of wheat or barley which, is 
reaped and gathered; and this fpecies of fale is equally unlawful, 
whether it be completed by meafureraent or by computation ; and 
whether for prompt payment or on credit. Whether or not it be a 
condition to the illegality of this fale, that the corn fold, and the 
price, fhall both be the produce of the fame foil, is a queftiott 
on which different decilions have been pronounced, The Shaikh 
in his KheldjX has ffated the affirmative, and has further cxprefsly 
declared, that a fale of landing corn, in exchange for a quantity 
the produce of a different field, is perfe&ly legal and valid; yet 
the fame author in his MubfootX has fupported the general pro¬ 
hibition of fuch a fale, and thk latter is by far the moil approved 
decifion. 
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Mozdhumt || is alfo prohibited by our law, viz:, the fale of 
dates or other fruit growing upon a tree, in exchange for a quan¬ 
tity of fruit which has been plucked and gathered ; and this fpecies 


* Arab. Toot, 

* An infinitive of the fifth conjugation ofincreafe from the root Hull, which literally figiu- 
fies « Corn putting forth tender blades,” alfo » the ground or foil in which fuch corn is 
growing." 

t The KhtUtf and M&b/oot arc two juridical trails of great authority amongft the Sh«as.~ 
Vide Preliminary Difcourfe. 

|| Derivative from the root Zubtiv, to the literal fenfc of which it bears no analogy whatever, 
but is purely a teclmical term of the law. 

of 






of fale is, like the former, equally illegal in the cafe of prompt 
and of poftponed delivery, and whether it be completed by mea- 
furement or by eftimate or guefs. The Shaikh , however, has 
reftri&ed this prohibition to a cafe where the objeft of fale and 
the price are both the produce of the fame tree but this reftriftion 
Is rejected by the m©ft approved opinion* 

From this prohibition with regard to fruit, Areeyyut is particu¬ 
larly excepted. The term Areeyyut *, according to the interpre¬ 
tation of our lawyers, fignifres a date tree, the property of one 
perfon, growing in the garden or the manlion of another, who, 
in order to obviate the inconvenience occalioned by the conftant 
ingrefs and egrefs of a ftranger, purchafes the fruit of this par¬ 
ticular tree, in exchange for an equal quantity, of plucked dates 
by guefs or computation. This con trad therefore is by our law 
pronounced to be perFe&ly legal and valid, without regard to 
the quantity of fruit which it involves, whether five Wtijks or 
a greater, or iefs quantity. It is however to be obferved, that the 
legality of this tranfadlion does not extend to more than a fingle 
tree in any one garden or manlion ; and therefore, if a perfon have 
two or more date , trees in the inelofure of another, he cannot 
legally difpofe of their fruit in exchange for fruit that lYpIucked, 
either to that individual, or to any other perfon or perfons, whe- 


* A different definition of this term, and contrary laws refpefting the r tranfaction to which 
it has reference, may he feen in the He Jay a t Vol. II, page 435— The literal fenfe of the 
word, as given in the Arabic lexicons, is certainly more favourable to the definition of the 
other fed, than to that here given; but the lexicographers themfelves were the followers of 
Aboo Hunbefa. 

+ A Wujk is a computed meafure of fixty Sacs* This fale is reft rifted {0 five JVvfeh *hy th* 
djlftrincs of the oppofite feft«— lbid«. 

ther* 
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tber by one or by feverai contra&s; but if a perfon poiTefs a 
number of date trees, growing in an equal number of diftind 
and feparate pofleflions, whether belonging to one or to many 
proprietors, thefe fruits may all, feparately, or colledively, be fold 
for a quantity of plucked dates in the manner above deferibed, 
to the feverai owners of the grounds in which the trees are 
growing. It is, further, by no means a condition to the vali¬ 
dity of this falc, that the tree in qu eft ion fhall have been ac¬ 
quired by gift or donation originally made to the feller *; nor 
is the term to be confidered as derived from Edraa , fignifying 
a gift of the fruit of a date tree for a fingle feafon; but on the con¬ 
trary, it is to be received in the fenfe of a tree naked or expofed by 
reafon of its reparation and diftindion from the other trees in the 
garden, and its fingularity with regard to fal-e, on which account 
alone this term has been applied to k. 

The computation of the quantity of fruit upon an Areeyykt 
date tree muft have reference to a dry ftate, and muft be particu¬ 
larly accurate and ftrid, otherwife the contract is illegal. Again, 
the price, or quan tity of-dates for which it is exchanged, muft 
always be afeertained by .measurement of capacity, or by weight; 
for computation with regard -to it is exprefsly prohibited by law. 
Some authors have maintained the validity of computation on the 
tree, with reference merely to a ripe ftate, but this do&rine is lia¬ 
ble to doubt; and it is further a condition to the validity of the 
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fale, that an exad equality of rate fliall be obferved between the 
price paid, and the quantity of dried dates which is computed to 

* Tke terra implies, according to the oppofi-te fe£t> a gift originally made to the feller by 
the perfon who now makes the purchafe.—Ibid. 

arife, 
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arffefrom the produce of the tree when it is dried, for otherwife 
the fale would be ufuridus. 

The payment or delivery of the price of an Areeyynt date tree 
mud be prompt and immediate, not poftponed until a future peri¬ 
od by ftipulation, other wife the contrad is invalid. Whether or 
not mutual feizin at the meeting be indifpenfable to the validity 
of the fale, is a queftion to which the Shaikh has anfwered in the 
affirmative, but this opinion is rejeded by Ebne Edrees. By 
feizin of the dried fruit its adual transfer is to be underflood, and 
by feizin of the fruit upon the tree furrender or vacating is implied, 
as being all which by the law can be required ; nor is it necefTary that 
the dried dates (hall be produced at the time of the fale, and placed 
immediately under the tree, but it is fufficierit that the pat¬ 
ties, having firfl afeertamed the quantity of each, fliall conclude 
their bargain of fale, and then, entering the garden together, that 
the feller fliall furrender the tree, after which, removing to another 
place, the buyer may deliver his equivalent in dried dates. 

It is to be obferved, that the legality of an Areeyyut fale does by 
no means depend on the purchafer ? s requiring the fruit in a frefli 
Hate for the purpofe of food, nor on his being deflitute of any other 
means of purchafe than with the dried dates, which he may offer in 
exchange ; nor on the feller’s having originally acquired his title by 
gift or donation ; but on the contrary, the fale is equally authoriz¬ 
ed, whether the buyer be in the predicament which is here deferib- 
ed, or not; whether he may himfelf originally have fold or given 
the tree to the feller; and, whether his obje6l in the purchafe be 
the prevention of the feller from entering his premifes, or any 

other 



Delivery of ifofc 
price muft tift 
be prompt* 


miSTfty 



* 


AH the law* up# 
on this point are 
re drifted to date 
tiees, and their 
extender) there* 
fore to any other 
fpeciei is illegal* 


Heaps of fruit 
or grain cannot 
be exchanged, 
unlefs the quan¬ 
tity in each be 
afeer sained* 


Cafe of partner# 
fliip i n Jrvhs 
upon the tree. 
In which one 
partner agrees to 
give up his fliare 
for a given quan* 
tity of fruit* 



f? ■ viilP' Qlll® [ 126 .3|| - f;Jf ; v 5 " '- ; -i 

other purpofe whatfoever. Further, fhould the buyer after pur*, 
chafing the dates upon the tree, fuffer them to remain there till, 
they become dry, the fale is by no means on this account anmilU 
ed, whether the buyer have an object in fo doing, or not, and whe-. 
ther his delaying to remove them have proceeded from a neceflary 
caufe or otherwife, there being no rehnetions upon this point 
recognifed by our law.* 

This fpecies of fale however, it is particularly to be obferved,. 
.is permitted only with regard to a date tree ; and consequently the 
extenfion of any principle regarding it, to the grape for example,., 
or to any other fpecies of fruit, is totally illegal and invalid. 

It is unlawful'to fell one heap of fruit or of grain in exchange 
for another heap of the fame fpecies,, even at an equality of rate, , 
unlefs the quantity contained in each heap be known to the par¬ 
ties at the time of the fale, whether they fhould afterwards upon 
meafurement be found to contain equal quantities or not; and the 
fame principle exadtly applies, though the heaps fhould be of dif¬ 
ferent fpecies , where the quantity contained in them is unknown. 

It is lawful for one of two partners in the fruit which is growing- 
upon a tree, to give up his fhare to-the other in exchange for a? 
given quantity of the fruit, and this tranfa&ion is not to be con- 
fidered as a fale, (bec.au fe if fo, it would necetiarily be illegal,) but 
rather,as a competition of partnerfhip Rock to which no objection, 
founded on the principles of law refpc&ing fale, can poiiibly apply. 

* The whole of the above paragraph is introduced for the purpofe of controverting the doc¬ 
trines oi the oppofite kO:, upon a point which is certainly of no importance, but which the 
tranflator was not at liberty to reject. 





If two perfbns, pofTeffing each a date tree in the ground or man- 
lion of the other, compute the quantities of fruit upon both to be 
equal when they become dry, and one of them fell the fruit upon 
his tree to the other in exchange for that growing on his, this con* 
tra& is legal and valid, being a further extenfion of the privilege 
refpe&ing Areeyyut formerly defcribed * but if any one of the ob¬ 
jects of exchange fhould not be in the garden or the premifes of 
the purchafer, the bargain is unlawful and void. 

It is unlawful for one perfon to guarantee the amount or 
quantity of a heap of fruit or grain belonging to another, to any 
extent, with a provifion that the furplus or exceis fliall belong 
to himfelf. For example, if one perfon fay to another, “ I am 
« refponfible that this heap of grain (or of fruit) belonging to 
“ you, fliall meafure or contain twenty faas; whatever is above 
« that quantity, being mine•; or the deficiency being made good 
«« by me;” this bargain is illegal by unanimous alTent; and in 
like manner, if a perfon fay “ Count your cucumbers, or melons: 
“ if above an hundred, the excefs is mine j and if below, I will 
“ make good the deficiency or “ Grind your wheat : whatever 
«* it produces above fuch a quantity being mine, or the deficiency 
*« being made good by me Ail fuch, and every fimilar tranfac- 
tion, are by our law confidered to be totally illegal and invalid. 
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CHAR IX* 

Of the Sale of Animals, 

Every, animal which is confidered to be property by the law* 
may legally be bought and fold, either in whole, or in part, if the* 
part fo transferred be accurately known, and defined by ftating its. 
relation to the whole , but if the head and fkin, of animals which 
are not eatable, fhould be referved, the fale is null and void; and 
if the animals be eatable, the refervation of the head and Ikin is 
lawful according to Ebne Ed.rbes, and they belong exclufively 
to the feller. Such alfo is the opinion of Seyytd Moortuza, 
whom Ebne Edrees has copied; but the Shaikh, on the other 
hand, maintains, that the feller may become a joint proprietor, cr 
partner in the value of the animal, to the extent of the head and lkin, 
but that no exclufive right to thefe parts can be poffefled by him+.;. 
and the fame difference of opinion exifts, where two or more per- 
fons jointly.make a purchafe of an animal, ftipulating that the head 
and fkin ffiall.belong exclufively to one. If again, the fat or taU 
low of an animal fiiould be referved, the validity of fale is liable to 
difficulty and. doubt;.but there is no.obje&ion whatfoever to the 

* This Chapter is taken from the. Tuhrcen* 

+ The author has hers omitted to ft ate the fe'cond opinion of the ShaM, to which a refec- 
ence waa made at the conclufion of the laft Chapter, and he has alfo neglefled to deliver his . 
own opinion on the point of partial refervation in the fale of animals, the flefh of which is 
eatable. In. the Tuzkera however, which is the molt elaborate and molt celebrated of this 
author's numerous works, and in the MS/alti, or commentary on the Skurtya, already frequent- 
ly quoted, the prevalent decifion on the point in queftion is ftated to be* that a refervation of 
any part of an animal which is not already flaughtered, or about, to be flaughtered for eating 
umvcrfally invalidates the fale i and conlequently, when the animal is flaughtered, there can 
be no objection to the feller’s exclufive nghi over thofe part? which he hae referved in the fale. 

refer vationtt 





refervation of a foetus in the womb of any animal which may 
be fold*, nor further to the refervation of the fervicc of a Have, 
or of the ufe of a quadruped, for any given time, or to any certain 
diffance, fpecified in the contract; all fuch refervations and excep¬ 
tions as thefe being fully authorized by the lawf. 

The original or radical infidelity ofhoftile aliens and their 
offspring, is in law a fufficient caufe for their being fubjedted to 
(lavery; and this date of fubje&ion continues to exift, even after the 
caufe may be removed, or in other words, although their poftcrity 
embrace the faith. A foundling alfo taken in ahoftile infidel 
country, is by law the property of the finder, and may legally be 
bought and fold as a flave; but a foundling in a Mohummudan 
country is by no means to be eonfidered as a Have, unlefs at full 
age he fhould btmfelf acknowledge his bondage, in which event, 
according to the prevalent opinion, his confeflion muff be receiv¬ 
ed, although Ebne Edrees has maintained a contrary deciflon, 
which does not however appear to be worthy of fupport. 

A man may lawfully acquire and poffefs in property every 
fpecies of (laves, except the following eleven claffes, viz. his 
own immediate parents, as father and mother ; his ancefiors in 
the direct line, male and female, however remote; his children 
and their pofterity, to the remotcfl generation, male and female ; 


* The refervation of a foetus in tlie wornb, or of any part of an animal which could not 
feparately be fold, is univerfally prohibited and declared to be illegal and invalid by the doc¬ 
trines of the oppfitc fed.—Vide Hamilton’s Hcdaya> Vol, II. page 448, where the t ran (la¬ 
ter has emitted an important part of his original. 

+ They are all pronounced to be illegal, and to invalidate a con trad of fate by the dodrine* 
of the oppofttc feet— Ibid. 
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his filters; his paternal and maternal aunts j and the daughters 
ol his brothers, and lifters. In Ihort, if we conlider confangui- 
nity as of two forts, that is, in the male and in the female line, 
its efedt to oppofe the right of property may be explained by 
Hating, Jirft, with regard to males, that all may legally be acquir¬ 
ed and poffefled, except thofe who are termed the Oomoodeyn or 
pillars, viz. parents, however high, and children, however remote 
in defeent; from which it neceffarily follows, that a brother* a 
paternal or maternal uncle, and every other male relation, may 
lawfully be bought and fold; ficondly, with refpedt to females-, 
that the exception only includes thofe with whom marriage is 
prohibited, by a perpetual prohibition and hence the daughter 
of an uncle or of an aunt, paternal or maternal, and every other 
more remote than theft-, are legally the objects both of purchafc 
and of fale. Further, the prohibition here laid down is to be 
underftood, as afftfling the duration and permanency only of any 
authority or contrpul on the. part of the purchafer over the nave, 
and not the right of' purchasing one from another perfon ; f or 
a man may lawfully purchale his own father or mother, if a Have: 
but from the very nature of the contrail it cxtinguifhe, the bondage 
of the Have, without, conferring on the purchafer any permanent 
right of property or po&ffion ; in-other words, the confanguineal 
relation, fo purchafed as a Have,.becomes immediately Cd ,„,,V 
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Our lawyers are divided in opinion with regard to the effedt 
t>f the relation of Foflerage to oppofe a permanent right of pro¬ 
perty, or to induce the emancipation of a Have. Thus, if a per¬ 
fon become the proprietor of a flave, who is related to him by fofler¬ 
age in a degree which, if confanguineal, would occafion freedom, 
the flave fo related, mufl, according to the Shaikh , immediately 
become free. The reverfe, however, is maintained by Ebne 
Edrees, who has copied the decifion of Moofeed*, but the doc¬ 
trine of the Shaikh would appear to be the befl founded. 


<SL 
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If a bufband purchafe his own wife, or a wife acquire her huf- 
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An infidel cannot legally be the proprietor of a Mohummudan 
ilave, and his acquifition or purchafe of fuch a flave is null and 
void from the beginning. Further, if an infidel flave, the pro¬ 
perty of an infidel, fliould embrace the faith, his mafler may le¬ 
gally be compelled to fell him to a believer, and receive the value, 
or a reafonable price. 


An infidel can¬ 
not purchafe \ 
Mohummudan 
fiave. 


Every perfon who acknowledges himfelf to be the flave of 
another, pofTefiing all the legal requifites to a valid acknowledg¬ 
ment t, mufl be confidered as fuch in law, if not publicly known 
to be free; and confequently the fubfequent retraftation or denial 
of fuch a perfon is inadmiffible, whether the confeffion have been 

* Abog J afer, Mohummud, Ebne Noam an, furnamed Moo feed, —Vide Preliminary 
Difcourfe. 

t Viz, maturity of age and intellect. 
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made in favor of an infidel or of a Mooful man. If, on the other 
hand, a perfon who is generally known to be free, fhould make 
fuch an acknowledgment of bondage, his confeffion cannot found 
a decifion of law; and, on the fame principle, if a perfon who id 
generally confidered to be a Have, and as fuch duly acquired by 
purchafe, afiert original freedom, this claim cannot be admitted in 
law, unlefs fupported by pofitive proof. 

Law* ftfpeftinj l r a perfon purchafe an animal, whether of the human fpecied, 

purchafe of * 

tninatis. or no ^ fc e h as by law a privilege of option, if not exprefily relin- 

quifhed by his contrad, to annul or confirm the bargain within 
three days after its con.clufion; and if any bltmiill or defeat 
arife in the animal during that period, previoufly to his feizin, 
he has an option either to rejed it, or to retain it and demand 
a compenfation for the defed ; or fliould the animal peri lb alto¬ 
gether, the lofs mud fall entirely on the feller. Further, if 
the animal perifh, or its value be diminifhed by a blemilh or 
defed, even fubfequently to the feizin, during three days from the 
period of the fale, the lofs mull fall upon the feller, fo long as the 
buyer fhail not himfelf have produced any change in the nature or 
condition of the animal demonftrative of his own abfolute right; 
and even if a new, or fecond defed, arife in the pofMioh of the 
buyer, without any fault of his own, his right of reje&ing the 
animal within three days is by no means thereby luff, although 
his title to retain the purchafe and to demand a compenfation is, 
in this cafe, liable to doubt. If, on the other hand, fubfequently 
both to feizin" and to the lapfe of three days, any lofs or defed 
fliould occur, the buyer can obvioufly have no option of rejeding 
the purchafe upon any ground whatever, even in confequence of a 
defed eflablbhed to have exifted prior to the falc. It 
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It is lawful to difpofe of a pregnant animal, either fingly, that 
is, without the foetus in her womb, or together with it; but a 
contract, concluded in general terms, does by no means include the 
foetus or offspring. If, therefore, a purchafer particularly ftipulate 
for both, and the animal mifcarry previoufly to his feizin, he has 
recourfe againft the feller for a proportion of the price, which is 
afcertained by a feparate valuation of the mother, firft in a Hate of 
pregnancy, and then after her mifcarriage j for the difference 
between thefe two, being compared with the actual price, gives the 
legal amount of the purchafer’s claim. 

If one perfon fay to another purchafe fuch an animal 
«* for yourfelf and me, jointly, or in partnerfhip, and the 
other accordingly do fo, this contrad is legal and binding 
upon both, and they are both equally indebted for the price. 
If, alfo, the firft perfon fhould dired the other to dilcharge his fhare 
of the price, this likewife is legal, and the perfon lb making the 
payment by authority has a recourfe againft the other; but 
fhould he voluntarily pay the other’s fhare, lie can have no 
recourfe for the amount in virtue of the mere authority to pur- 
chafe. Further, if the animal perifh in the hands of the adual 
buyer, the lofs muft fall equally on both, and he is ftill entitled 
to reclaim from his partner the fum which he had paid on his ac¬ 
count. 

I, a perfon purchafe a Have having property in his hands at 
the time, this property belongs to the feller, and is by no means 
included in the contrad, except by exprefs flipulation of the 

buyer, whether the feller may have known of it or not. The 
im : :&MShaikh 
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^Shaikh however has maintained a dirtindion upon this point •* 
-but the ground of it is weak and unauthcntic. If, on the other 
.hand, the purchafer exprefsly flipulate for “ the property in his 
uands, this flipulation is perfediy valid, provided the property 
be of a nature in which ufury cannot take place ; but if it be of a 
nature in which ufury may be eftablifhed, it is indifpcnfable to the 
validity of the fale, that the price fhall either be heterogeneous to 
that property, or fliall exceed it in fome degree; or that fome 
heterogeneous article fhall be added to the price which, how¬ 
ever trifling in value, may obviate the objedion of ufury. 

If a perfon fay to another, “ purchafe that animal in partner* 
fhip with me/’ and flipulate, that any profit which may arife 
from the purchafe fhall belong exclufively to himfelf, but that 
the lofs fhall fall upon the buyer; this tranfadion according to 
the Shaikh is legal and binding upon both. By Ebne Edrees, 
on the other hand, it is pronounced to be illegal and null; and 
this latter decifion is by far the mod approved. 

If two joint purchafers of an animal difeover a blemifih or 
defed, and differ regarding the exercife of the option which is 
confequently poiTefTed by them, one preferring to rejed the animal 
altogether, and the other choofing to receive a compenfation, the 
Shaikh upon this cafe has expreffed two oppofite opinions. In 
his KhelaJ , the feparate privilege of each partner, to the extent 
of his own fliare, is maintained, and this dodrine is approved 

Namely, that a the feller be ignorant of his flave’s pofieffing property, this property can 
never be included in the fale * but if he know that there is property in the flare's hands at 
r&c time, fuch property rauft always belong to the buyer.—Vide Sh$r«ja % 
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By Ebne Edrees; whereas the Shaikh himfelf, in all his other 
works, has exprefled a contrary opinion, confidering the con¬ 
currence of both the partners to be indifpenfable to the validity 
of any demand againft the feller.* 

It is lawful for a perfon who intends purchafing a female 
Save, to look at and examine her face, and all other exterior 
qualifications, but any infpefition whatever without the intent 
lion of purchafe is prohibited by law* 

It is proper and commendable in the purchafer of a (lave, that 
he immediately change his name, and give him fweetmeats to 
eat* alfo that he bettow fomething in charity in the name of the 
Have; and it is abominable to pay or deliver the price in pre* 
fence of the Have, or even to weigh or meafure it out before him, 
hecaufc this- is indelicate, and may produce unhappy effects. 
It is alfo abominable to have connexion with a female flavei 
who is a baftard, whether the right of fruition over fuch a 
Have be acquired by marriage, or by purchafe, or in any other 
mode,.. - V; : . 

A sl ave can have no property in law, whether it be given 
to him by his matter or other wife; and confequently what¬ 
ever he may polfefs, in whatfoever mode it may be ac* 
quired, mud be the property of his matter alone. Some 
authors have maintained a dittin&ion upon this head, fup- 
porting to a certain extent the acquifition of property by a 

* This quefrion has already bien decided agreeably to the latter opinion,—Vide chapter of 
Bkmithes and Defers, page yy; and a further elucidation of the dottrinc will be found ia 
the. Book of Fartnerfhip., to which the queftion appears more properly to belong. 
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Have, who may, in their opinion, lawfully poflefs whatever he is 

* 

able to acquire by his labour beyond the ftated tafk or profit which 
his mailer may have required of him j alfo whatever compenfation 
may be awarded for a perfonal offence againft himfelf; and whatever 
the matter may bettow on him. The ground of this diftinc- 
tion however is weak and unauthentic, and all acquisitions of 
a flave, according to the prevalent opinion, belong entirely to his 
matter. If therefore the matter difpofe of him together with the 
property in his hands, the law is as already ftated and if he be re¬ 
jected afterwards by reafon of defedt, the property mutt be return¬ 
ed along with him j; whence it follows, that, if the property or any 
part of it be loft, this lofs is confldered in law to be the fame as 

; . . 4 t l : . ' C 1 .! 'J A* >• v •- '• • / ( ; V, 

the occurrence of a new defed in the pofleflion of the buyer after 
feizin, which muft prevent the reftitution of the flave. 

' ' J 1 ?' ’ • M , , . 

« jl: /’ '• ' '' ' M' 1 \ " 

It is unlawful for the purchafer of a female flave to have carnal 
connexion with her five in pudenda vel alibi\ and even to kifs or to 
touch her in luft, until after the neceflhry purification, i» e. till af¬ 
ter one of her monthly courfes, or the lapfe of forty-five days from 
the date of the purchafe, provided fhe have attained the age of 
menftrual evacuation, and do not appear to be in this ftate, It i$ 
father incumbent on the feller to obferve the duty of purification, ’ 
before he difpofes of a female (lave, with whom he has had carnal 
and in the event of his obfervance, it may lawfully be 
difpenfed with on the part of the buyer; as, in like manner, if any 
perfon of credit atteft the previous purification, the buyer may 
lawfully omit it, though in this latter cafe an oppofite opinion is 

maintained by Ebne Fdhees. Again, if the former proprietor 

or felier of the flave have been a woman, or if the flave be of fo 
• Vide p. 134. “ ™** 
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tender atl age, as not to have attained, or fo advanced in life, as 
to have p iT o, the period of menftrual evacuations; or if fhe be 
•dually pregnant, or menftruous at the date of the fale, in all 
and each of thefe cafes, according to the prevalent opinion, the 
duty of purification by the buyer may lawfully be difpenfed with, 
and he may have carnal connexion with the Have immediately 
. after the purchafe. 

If a perfon acquire a Female Have by gift, inheritance or fpoil, 
it is unlawful for him to have connexion with her previoufly to 
purification, in thefe cafes as well as in that of purchafe, ac¬ 
cording to the Shaikh; but this opinion is rejeded by Ebne 
Ed sees, who has limited the duty of purification to the cafe of 
purchafe alone. 

It is unlawful to have carnal knowledge of a pregnant Have 
till after four months and ten days from the commencement 
of her pregnancy; and it is abominable, even after this period, 
to have connexion with her until fhe be delivered. If, however, 
the purchafer have fuch connexion with her previoufly to her 
delivery, the precaution of AzI * is commendable; and fhould 
he negledt this precaution, it is abominable to difpofe of the 
offspring by fale, although fuch a fale cannot be pronounced 
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* The tranllator of the Htdaya has afforded an interpretation to this word, which dees not 

annear in any Arabic lexicon, and which doubtlcfs therefore muff have been given by the 
compilers o{ the Perfian tranflation of that work, from which .he Fa,gh(h verfroo was made. 
The fenfe given in Arabic diftionaries, vie “ Exuah,,' mu has an obv.ov., ap¬ 

plication «o 8 the cafe above, in which .he term is introW, where, .bar -n.a,ne,l uwhc 
He day a, Vol. I, page 167, does by no means appear to be equally apple.>b c. 

the precaution is apparent. 

dll d ; '’ T ' ’■ to 









A perfon incit¬ 
ing another to 
fell his flave to a 
third party by 
becoming bound 
for an addU 
tiona] fum* is 
not obliged by 
kw to pay that 
fum> but his 
obligation and 
the contract of 
fale proceeding 
upon it, are 
both in valid* 


But if he merely 

become furety 
for the price, 
it is perfectly 
legal and valid* 


% 138 ] 

to be illegal. Further, it is proper and commendable, that the 
purchafer of a pregnant flave, if he have carnal knowledge of her 
before her delivery, fet apart by his will fome portion of his 
fucceffion or inheritance, as a provifion for her child. 

If a perfon fay to another, « Sell your flave to fuch a one,, 

on condition that I owe you five hundred derbums ,*\ the con- 
trad of fale executed upon this condition is illegal, becaufe the 
whole price of an article which is fold mud be payable by the 
buyer only, and if a part of it be previoufly bargained for with 
another, it would iollow, that the feller mu ft be the proprietor 
both of the price to a certain extent, and alfo of the article to be 
fold, which is obvioufly contrary to law. The Shaikh however 
has maintained in his Mubfoot that the file fo concluded, and 
the obligation on which it proceeds, are both legal and valid, by 
reafon of the laying of the Prophet, “ The faithful muft 
'* abide by their conditions and this argument is not deftitute 
of weight. It is otherwife in the cafe of a deed of divorce, or 
manumiflion, executed upon fimilar terms; as for example, where 
a perfon may fay, n Divorce your wife, and I owe you a thou- 
“ fand derhums or, “ Emancipate your flave, and I owe you 
“ ^ ve hundred:” for this obligation being in exchange for the 
diffolution of a contrad, or the extindion of a right, is fully 
authorized by law; and even in the cafe of a fale, where the pre¬ 
vious obligation is merely intended as a fecurity for the price, 
and not for any additional fuM to be paid to the feller, there' 

can be no doubt or objedion to the validity of the obligation 
and fale. 


The 
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The purchaser of a female (lave is permitted to retain her in 
his own poffeffion during the period of purification, whether fhe 
be beautiful or deformed, and it is by no means a condition of 
law, that (lie remain in the cuftody of another perfon ; but it is 
lawful for the buyer to place her with a trufly perfon if he 
think proper, and if it be ftipulated in the contra£l that fhe 
ftiall be fo placed, it is perfe&Iy valid and binding. In like 
manner, if thecontraa be concluded in general terms, and the 
parties afterwards agree to place her in the cuftody of a third 
perfon, this agreement is valid and binding; and if the (lave 
die, or fuftain a blemifti, in the hands of the perfon to whom 
ffie is fo configned, after feizin of the buyer, the lofs muff fall 
upon him, but if previoufly to feizin, the feller muff fuftain 
the lofs. Further, the maintenance of a Have fo configned to the 
care of a third perfon during the period of her purification mull, 
in all calcs, be defrayed by the leller*. 

It is abominable to feparate infant children from their mo¬ 
thers until they arrive at an age when the maternal care is no 
longer requifitc, and this age is pronounced by the mod preva¬ 
lent opinion to be that of feven years, although fame authors 
have reftritSled it to the ordinary period of weaning from the 
bYeaft. By others again it is maintained, that this feparation is 
unlawful and prohibited, but thefirft decifidn is the moll approv¬ 
ed; and further, there appears no ground for pronouncing it 
even improper or abominable to feparate a child from its father, 
or from any other relation near or remote, male or female, ex¬ 
cepting the mother alone*.■ At all events, it is to be remarked, 

* An cxtenfion of this doftrke to the feparation of all near relations, may be feen in the 
Hedaja, Vol. II, gags 46,2, T 2 that 
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that a reparation even of the mother from her child, which takas 
place previoufly to the fale of either, and is not a confequence of 
the fale, can on no principle affed the validity of the bargain. 


SECTIO N. 

Mifcellaneous Cafes rejpeffiing the Sale of Animals. 

¥ 

If a perfon, having purchafcd a female {lave, beget a child 
by her, and flie afterwards prove not to have been the property 
of the feller, the purchafer mull in this cafe reftore her to the 
right owner; who is, further, entitled to demand from him a tenth 
part of the value of the (lave, if a virgin, or a twentieth part, if 
otherwife*, as a compcnfation for his carnal enjoyment. The 
amount of this compcnfation is maintained by Ebne Edrees to 
be invariably an equivalent to the ordinary dowerf of fuch ,a 
{lave, and not regulated by her value as above ftated. Further, 
the offspring, produced by fuch a connexion in this cafe, is vir¬ 
tually free, and confequently the father is refponhble to the 
owner of the {lave, for the value of that offspring on the 
day of its birth, and for the ordinary hire or wages of the flavc 
during the period of her remaining in his polfeflion. With 
refped again to the purchafer^ right of recourfe againft the feller, 
our lawyers are divided in opinion. In the firft place, it is 


* Arab Seyyeba, a woman, literally as well as technically oppofed to Bdkerd, a virgin, 

+ Arab. Muhr-ool-mejlt, i. c. the amount which is ufually given as the dower of women pof. 
felling fimilar attractions—'Vide Book of Marriage. 
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obvious, and unanimoufly allowed, that all adluai lofs fuftained 
by the buyer, to which no benefit or enjoyment has been op¬ 
posed, muft necefiarily be made good by the feller; that is, in 
other words, that the feller is bound to refund the original price 
of the Have, and the value paid for her offspring in confequence 
of its virtual freedom. In the fecond place, it is difputed, 
whether or not any payment or compenfation made by the buyer 
for his own a&ual enjoyment, and which he obtained without 
any exchange, fince no part of the original price was oppofed 
to it, can found a valid claim for recourfe againft the feller ; that 
is, in other words, whether or not the feller is bound to make 
good the ordinary dower of the [lave, or the tenth or twentieth 
part of her value, which the buyer may have paid to the real 

owner of the flave. By fome authors the affirmative has been 

* 

maintained ; becauff, the feller having conferred an apparent title 
on the purebafer, without a confideration in exchange, to the 
carnal enjoyment of the (lave, and the purchafer having paid a 
compenfation for that enjoyment to the owner, he ought in law 
to have recourfe againft the perfon who occafioned this lofs. It 
is argued, on the other hand, by fome, that fince the buyer has 
already enjoyed what is by law confidered to be adequate to the 
amount which he has paid, he cannot, in juftice, be entitled to 
recover this amount; and the-argument is by no means deftitute 
of force/* 

It is unlawful to fell an OiYirti^e-wulud^ fo long as any of her 

- - - .a - - — ——— -- - — 

* The tranflfltor in explaining this cafe, has been obliged to take fome liberty with the letter, 
although not with the fcnfc of his original. The arguments, on both Mes, are conveyed with a* 
brevity and prccifion in the original, which the tranilator found himfelf incapable oi imitating. 

+ Vide pa^e 1 9, where the fame cafe has been adduced at great length, in illuftration oi a 

general principle of law, quoted from a different author. children 
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children fhall be alive, except in a cafe of abfolute indigence on 
the part of the maftfcr, For the purpofe of dilcharging her original 
price, when he has ho other property remaining. Further, if 
the matter of an Omm-e-'wulud, die, leaving her and her offspring 
behind him, with other children or heirs, the mother mutt in 
this cafe fall to the (hare of her own child, and in con- 
fequence become immediately free; and even if the mother 
conttitute the whole property or inheritance of the deceafed, 
ttlll a partial emancipation to the extent of her child’s fhare 
mutt take place, and fhe has merely to perform emancipa- 
tory labour for the other heirs to the extent of their refpe&ivc 
fhares in the fucceflion. 
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It is Liwful to purchafe captive flaves from their unjuft and 
tyrannical captors, and, if females, to have carnal connexion 
with them, provided the capture be made by perfons pofte fling 
the legal requifites to that end ; for although this, and every 
other fpecics of property taken from infidels in war, belong 
of right to the Ilham; yet this right, owing to the lmatrCi ab~ 
fence*, being necefturily fufpended, the right of property in the 
mean while is vetted in the captors, and may-, from them, be 
legally acquired. It 


* This cafe might perhaps with propriety have been omitted by the tranflator, as referring to a 
part of Mohummudan fuperftition which is more curious, than important, with a view to the appli¬ 
cation of their laws. „ The principle is explained at fome length, in. the Preliminary Difconrfe,.and 
is therefore noticed here no further than may fetve to Ihew the ground of the rule laid down 
in the text. By all thje followers of the twelve Imams, Imam. Muhudy, their twelfth and 
laft fpiritual, as well as temporal, leader, is believed to be ftill living, but to fhve retired 
from human obfervation fince his laft appearance on earth. Hence, the temporal, as well aa 
fpiritual, government is fuppofed by this feft to have devolved, during his abferice, upon 

die Moojtubcds, or enlightened teachers of the law, as his vicegerents on earth ; and confcquently 

every 
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It is lawful to purchafe the female {lave of an infant or ward, 
from his guardian; and the purchafer is in this cafe permitted to 
have carnal connexion with his flave before her purification, nor 
is this to be considered even as improper or abominable. In 
like manner it is lawful to purchafe from infidels every male or 
female flare who acknowledges bondage to them, or whofe 
flavcry is eftablifhed by proof, or who is actually in their poflef- 
lion at the time. 

If a perfon purchafe a flave from another, and the feller 
deliver two to him for the purpofe of taking his choice, after 

which one of them runs away from the buyer,* in this cafe, ac- 

* ' -' 

cording to the Shaikh, the buyer mull reftorc the other flave, 
and may demand the reflitution of one half of the price; after 
which, fhould his fearch for the abfeonded flave be effe&ual, he 
is entitled, as before, to choofe one of the two, paying back again 


every aflumption of power by any other earthly potentate is confidered to be tyrannical and un¬ 
juft. It appears indeed to have been only at a late period in the hiftory of Perfia, where this feet 
has long prevailed, that the attual obedience of its reigning fovereigns to thefe pious and 
devout teachers of the law was in any degree difpenfed with; and even at the prefent day, 
when a&ual fubmiffion has entirely ceafed, the appearance of refpeCt and even obedience to the 
Moojtnheds is ftill maintained by the governor* of that kingdom. As every aflumption therefore 
of government, independent of the Imam, is confidered to be unjuft and tyrannical, and as 
he alone, or his vicegerent, can direft war even againft the infidels, or authorize capture from 
them ; it would feem of neceflity to follow, that no acquifition of the nature, which is above 
deferibed, can be legal in itfelf; and when it is made, being at the difpofal of the Imam or his 
deputy, it cannot be confidered as individual property : hence, the purchafe or fale of it muft 
neceflarily be illegal and invalid. The decifion therefore, which is flared above, is founded 
on the neceflity of the cafe, by reafon of the abfence of the Imam, and iuppofes the feller, 
although not exclufive proprietor, to have a title, in common with all other believers, to 
take prifoners or property in war j which title, counted with the aftual capture and pbflelfion, 
is confidered to eftabiifh the validity of the fale, 

. ' . . , like 
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the half of the price which he recovered from the feller; but 
fhould his fearch be ineffedual, the lofs tnuft fall equally upon 
both, and they are partners in the fugitive Have. This decifion is 
recorded by Sookoony from the Imam J a per S adek* *, on whom 
be peace; but its authenticity is extremely doubtful, and the juft 
decifion on the cafe is obvioufly as follows, viz. If the objefl 
of fale be exprefled in general terms, as “ one of two Haves,** 
without particular description, the contrail is originally null, and 
the buyer is refponfible for the value of the fugitive flave; 
but if the object of fale be a flave, deferibed as to quality, the 
contrad is neceflarily valid, and the purchafer in virtue thereof 
is entitled to demand a (lave of the exad quality and defeription 
mentioned in his bargain, being himfelf refponfible to the feller 
for the value of the flave who has abfeonded, and whofc abfeond- 
ing cannot alter or affed in any degree the nature or validity of 
his original bargain. 

If two perfons jointly purchafe or pofTefs a female flave, 
neither of them is by law entitled to have carnal connexion 
with her; and if any one of the partners commit this ad, knowing 
it to be illegal, he is fubje6ted to the punifhmcnt of fornication 
in proportion to his partners fliaref; but if it be committed 
through ignorance, the punifhment is remitted by the law. 

# The iixth Imam *—-Vide PrcJlminary Dlfcoutfe* 

+ Being °nly guilty to the extent in which he is not proprietor, fince property eftablifhes * 
title o! fruition, and consequently he would receive only half the punifhmcnt or fifty {tripes in 
this cafe inftead of an hundred.—Vide Book of Punifhmcnts. The Mohummudan law admit* 
of no diftinftion between the fin of whoredom or fornication and the crime of adultery. They 

*st both known by one and the fame term, viz. Ztntu 


This 
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This aft however, in a civil point of view, whether it he wilful 
or erroneous, is attended with the fame effects; and upon thefc 
cffe&s our lawyers are divided in opinion. The Shaikh has 
maintained, that the (lave mud: be entirely purchased by 
the partner who has illegally enjoyed her, and that he mull 
refund to the other his original (hare of the price, or his [hare 
of the p re fen t value fhould that exceed the , original price; but 
this decision appears to be by no means authentic, and the more 
prevalent opinion would fubjefe him merely to the payment of a 
compenfation for his enjoyment of the Have, (viz. a tenth part 
of her value, if a virgin, or a twentieth part, if not a virgin, as 
formerly detailed,) deducing from it a half, or the proportion 
which may correfpond to his own lliare of the property. This 
however obvioully fuppofes, that the (lave fhall not have be¬ 
come pregnant in consequence of fuch connexion; for other- 
wife there can be no doubt of the neceffity of an entire transfer of 
the Have to the father of her offspring, who is liable in this cafe 
not only for his partner’s fhare of her value previous to her preg- 
mney, but alf> for that of the child on the day of its being 
produced alive.. 

If two Haves be authorized* by their refpc&ive matters to engage 
in traffic ; and each, in virtue of this liccnfc, pur chafe the other; 
that contraB, of the two, which was firtt concluded, muff Hand 
good: but if both were made at the fame time, the rul£ laid 
down by the Shaikh, in his Nehaya^, for this cafe is, that lots 

* Arab. Mfam fee tejarut, , literally liemfed to trade, and technically a Have whofe in. 

competency by law to tranfad bbfinefs, or acquire property, is obviated by a formal licenfe 
from his mailer. 

+ A juridical work,— Vide Preliminary Difcourfe. 

. ^ fhall 
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iliall be caft; and that the contract of that flave whole name firft 
appears (hall ftand good, and the other Have become his property. 
The Shaikh however at the fame time dates, that a traditi¬ 
on is recorded, which decides, “ That whenever two contra£ls 
“ of this nature 111 all happen to be concluded at the fame time, 
“ they (hall both be null and void and that the opinion of 
Ebne Edrees is in conformity to this tradition, though he con- 
(iders the other to be the better decifion. The tradition here quot¬ 
ed is recorded by Aboo Khudeeja from the Imam Jafer Sadek 
(on whom be peace!) ; but the more approved decifion of the cafe, 
according to us, eftablifhes the validity of both the contracts if the 
(laves were merely agents in the purchafe, becaufc each of them 
becomes the property of the other's matter: but if it be faid that 
each of the matters bellowed fame property upon his (lave, 
with which property each flave purehafed his fellow for him- 
fclf; and it be admitted, contrary to our opinion formerly 
expreflfed, that (laves are capable of acquiring or poflefling pro¬ 
perty ; then it follows, that both the contracts mull be null and 
void. 

If the flave of one perfon fay to another perfon, “ Buy me from 
“ my matter for yourfelf, and I owe you fo much,” the Shaikh in 
this cafe has pronounced, that if the flave be a&ually poflefled 
of any property at the time, his obligation is legal and valid; 
but otherwife, it is null and void. This do&rine, it is to be 
obferved, proceeds upon the principle already ftated as maintain¬ 
ed by the Shaikh , that a flave may, to a certain extent, ac¬ 
quire and poflfefs property; but this being contrary to 
the prevalent and moil approved opinion, it follows, that 

the 
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the obligation in queflion mu (I univerfally be null and 
void. 

If the female {lave of any perfon commit fornication, and in 
confequence bring forth a child, this offspring, without regard to 
the character or condition of the father, is the lawful property 
of her matter, who may legally diipofe of it by falc or in any 
other manner, and the price may as lawfully be applied by him 
even to devout and religious purpofps, fuch as pilgrimage, alms, 
and the like, or in the ordinary difburfements of life, as if it had 
been acquired in any other mode whatever. Further, fhould 
the offspring be a female, it is lawful for him to have carnal 
connexion with her, although this is confidered abominable ; and 
it is therefore commendable in the owner, who profits by the per- 
miflion of ftridt law, to obferve the precaution of Az /*, Ejbnb 
Edrees, however, has pronounced, that this connexion is unlaw¬ 
ful, becaufe, in the firft place, he confiders a baftard to be born 
an infidel, and in the fecond, cohabitation with an infidel to be 
forbidden; both thefe opinions are totally deftitutc of any founda¬ 
tion in law. 

If a perfon deliver over to a Nukhkbds,' f- or Have broker, three 
female flaves for the purpofe of being fold on his account, and 
ttipulate that he fhall have half the profit; after which, two 
only of the flaves being fold, the proprietor gets the third with 
. child; in this cafe, according to the Shaikh, the proprietor is 

* Formerly explained, page 137. 

+ This term is inaccurately applied, all over India, to fignify a market place for cattle, 
inftead of a cattle broker which is its literal fenfe, as derived from Nr/ihs, a quadruped. 
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bound to abide by his ftipulation only to the extent of the two 
flaves who were fold, and to pay the broker half the profit arifing 
from their fale, but nothing on account of the third. The more 
corrcfl decifion however upon this point would tend to the an¬ 
nulment of the original bargain, by reafon of the ownci departure 
from it, and to confer upon the broker his ufual commiffion, or a 
reafonable hire for Iris a dual Trouble in the fale. 


A flave ftolen 
£r am a country 
not at war, and 
-purchafcd by a 
^perfon who is ig¬ 
norant of this at 
the timexnuttbe 
jrefto red to the 
teller* 


Or to the ma- 
gidrate* 


If a perfon purchafe a female flave, whom he afterwards dif- 
covers to have been flole.n from a country not at war; in this cafe, 
according to the Shaikh, lie muft return the flave to the fel¬ 
ler, or, in the event of his death, to his heirs, reclaiming the 
original price: but fhoujd the feller leave no heirs, the pur- 
chafer is, -gyerthelefs, only entitled to the flavc’s labour in 
fatisfadion of the price he has paid; and he cannot retain 
her in bondage. It would appear however to he more con¬ 
formable to law, that the pur chafer fhould make over the flave 
entirely to the magifirate, who fliould endeavour to find out the real 
owner from whom (he was ftolen, and dired her reflitution to him. 


Cafe of* Mazoon 
flave purchasing 
emancipat¬ 
ing his father 
under a commif- 
iiwi from a third 
parry and the 
deeds of purchafe 
and mimimifHon 
being called In 
gu eft ion by three 
claimants* 


If a perfon give a fum of money to the Mazoon , or Ilcenfed 
flave of another, directing him to purchafe, and emancipate in 
his name, a flave who fliall then perform a pilgrimage for him; 
and the Mazoon flave in virtue of this commiffion, pur¬ 
chafe and emancipate his own father, giving him the balance 
of the money to defray the expences of a pilgrimage in the name 
of the original donor ; after which, the original donor dying, a 
difpute occurs between his heirs, the matter of the Mazoon Have, 
and the owner of his father, each claiming the father to himfelf 
r ■ ■ ' as 
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as having been purchafcd with his money: Here the Shaikh is of 
opinion, that the father muft be rejftored to his original matter, 
and continue with him as a (lave until fome one of the other 
parties fhall eftablifh an exclufive right by proof; that is, till fomc 
one of them fhall eftablifh by witnefles, that the purchafe has 
been made from the original mafter with that claimant’s money, 
when the {lave muft be delivered up to the perfon whofe claim is 
fo eftablifhed : but if the pilgrimage have been performed, there 
can be no claim whatever to the reftitution of the property 
which was beftowed for that purpofe and fo expended. Such is 
the decifion upon this queftion pronounced by the Shaikh; but 
the more correct opinion on the point according to us is, that the 
claim or affertion of the owner of the Mazoon flavc fhould be pre¬ 
ferred ; that the flave who was by him purchafed and fet free 
iftiould accordingly belong to his mafter, and the manumiffion be 
confidered null and void. 


<SL 
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Of Sulum or Suluf Sales, ' 


Su/um is defined to be the purchafe of property deliverable 
at a future fixed period for a price which is produced at the time, 
and immediately paid down, or of which the immediate payment 
is bargained for, which is the fame thing in law. This bar- 


TJai* Chapter is taken from the Shtiraja» 


gam 


Definition #f 
Sitiif 01 Sili/th 


t 






Mode of #on * 
eluding the bar* 
gain* 


AZlfm js lawful 
with refpeft to 
all articles, ex¬ 
cept money, or 
price y which 
cannot be fold in 
this manner for 
looney, becaufe 
mutual feizin in 
money.changing 
is indi%cnfalile. 


S3Hm is unfaw- 
fat except on 
fix Conditions. 
The fpecies and 
fuaiity of its 
tubjed\ mull be 
fixed and de¬ 
fer ibed, 


r 3 

gain is legally concluded by the purchafcr’s declaring “ I have 
“ advanced” or “ paid dowii * (this amount) as the price. See” 
or words to that efFed; and it may alfo lawfully be concluded 
by the ordinary terms of purchafe and fale. Whether or not 
an ordinary bargain of fale may lawfully be concluded under 
the forms or exprefltons of Sulum, as where, for exam¬ 
ple, a buyer may fay, “ I have advanced you this deenar in 
“ exchange for that book f* onr lawyers have differed in opinion ; 
but the affirmative is the moft approved decifion, as founded on 
the general principles of law, the intention of the parties being 
clearly manifefied by their producing the wares. 

It is lawful to purchafe by Sulum one fpccies of merchandise, 
in exchange for another fpecies immediately delivered, as well as 
in exchange for price or money paid down ; and it is alfo lawful 
to contrail by Sulum for price or money payable at a future 
period, in exchange for goods prefently delivered ; but a Siilum 
fale of price y in exchange for price, even of a different defeription, 
is totally illegal and invalid 

The conditions of validity in a Sulum fale are fix : Firft, That 
the fpecies of the article fold (hall be mentioned. Secondly , That 
tne quality of it fhall be described; and with regard to this lall 
condition, the rule of law is, that every.circumft.an.ce which may 
occafion a difference in the value or price of the article muft be 


Arab. AJlumto, AJlufto> both the firft perfons Cingular of the preterite in the firft con¬ 
jugation of increafe from the r*oti Su!&m and $u/ 8 f. 

t Becaufc this wok Id be in faft a bargain of Surf, to which mutual feizin at the meeting i* 

indifpenfkblc. 
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dated at the time of the fale. Extreme nicety or minutenels 
however with refpe& to the quality is not required j and it is 
fufficient to make tile of a term defcriptive of the quality, in fuch 
a manner, as fhall clearly comprehend the thing which is defcrib- 
ed : thus, it is lawful to ttipulate for either a good or a bad 
quality, but a ftipulation for the itfi% or the worft, would 
neceffarily invalidate the contraa, becaufe thefe are indefinite 
expreffions which it is impoffible to realizes although perhaps 
the latter might with iafety be admitted, fince, by the deliver) of 
an article of any quality, an obligation for the worjl would obvi- 
oufly be difeharged. It is indifpenfable however, that the 
terms or expreffions which may be ufed in delcribing the quality 
of an article fhall be known and underftood by the parties to the 
contraa; and alfo, that they be determinate and obvi.ous in their 
literal fenfe, fo as to admit of a decifive interpretation in calc 
of any future difpute: and hence it follows, that a Su/um fale of 
any article the quality of which cannot thus be fixed is to¬ 
tally illegal and invalid, as ilefli, for example, whether roaf- 
ted or raw, bread, and, according to the prevalent opinion, 
the {kins of animals ; though fome authors exprefs a doubt 
as to the lad, and maintain that, where the {kins have been 
fubmitted to infpeaion, the fale is valid : but this is obvioully 
departing from the nature of a Sulum contrad. 1 he fale of ar¬ 
rows by Silim is illegal j but that of wood for the purpofc of 
making them, before it has been cut and polilhed, is fully 
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authorized by the law,. Upon the fame principle it is unlawful to 
difpofe of pearls or precious dories by Sulum, becaufe no language 
fupplies a term which exprefTes with precifion the quality on which 
their value depends. Further, the fale by Sulnm of immoveable 
property, fuch as houfes and lands, is illegal ; but the fale of 
vegetables and of fruits, and of any other produce of the earth 
is perfe&ly legal and valid, A Sklum fale is further authoriz¬ 
ed in refped of eggs, walnuts, and almonds; animals * alfo, and 
Oaves • milk, butter, oil, tallow, and every fpecies of per¬ 
fume ; likewile fewed garments, prepared potions, and medi¬ 
cines whether dmple or compounded, provided the quantity of 
each ingredient be defined. It is alfo lawful to contrad for 
any two articles of different fpecies, by Sulim, under One general 
bargain, and for a milch goat; in which latter cafe, it is not 
neceffary to deliver a goat having milk at the tirae v but merely 
one anfwering to the defeription of a milch goat, as dated in the 
bargain. Again, the St$im fale of a goat together with her 
. young, or of a pregnant flave, is, according to the prevalent opinion, 
fully authorized by law, although fome authors have exprt fifed 
a doubt, founded on the fcarcity of goats having their young 
with them, and the uncertainty of pregnancy in women i but the 
flrd decifion is the moll approveds 

It is a matter of doubt amongd our lawyers, whether a Sii/um 
fde of the cocoons of lilk worms be authorized or not. The 
commentator upon this paflage dates, that “ the Shaikh has pro- 
“ habited their fale, on account of the worm’s being contained in 

* No animal can be difpofed of by Sul urn according to the oppofitc feft, —Vide Hamix- 

tow’s He day a Vol. II, page JlS. 

them*. 
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*' them, which is not an object in the bargain, and is itfelf of no 
** ufe, but rather detriment ; becaufe, if fuffered to remain, it would 
“ deftroy the filk by cutting it in order to get out; or, by .dying 
“ within it, would equally tend to invalidate the fale, fince no 
“ animal, dying of itfelf, can legally become the fubjeffc of 
“ fale. The mod approved opinion, however, would confirm the 
“ validity of the fale, becaufe the real object of the bargain, viz. 
** the iilk only and not the worm, as admitted by the Shaikh him- 
“ p| is entirely free from all thofa objections which he has fhted ; 

and the infedt, forming no part whatever of the buyer’s objedt in 
“ the contraQ:, is in law to be confidered merely as the (lone or 
“ kernel of fruit, ivhich, being totally ufelefs in itfelf, does not at 
«• all affcCt the validity of a fale of the fruit which contains it/’ 

Thirdly. It is a condition to the validity of a $ ilium file, that 
the payment and feizin of the price advanced* fhall be made 
before the feparation of the parries ; and therefore, if they fepar'ate 
before payment and feizin of the price, the contrail is totally 
invalid ; or, if only partial payment take place, it is binding to 
that extent, and invalid as to the' remainder. If, again, the llipu- 
lated price or advance be a debt due by the feller to the purchafer, 
fome lawyers have maintained (hat the fale is invalid, being that 
of a debt for a debt ; but others confider it to be merely abomi¬ 
nable or improper, and this latter opinion would appear to be 
the moil correct* 

■' ■ 1 y r i'" . • •’ * ' * .c. 

Fourthly . Ir is indifpenfable to the validity of a Sulum fale 
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that the quantity of the goods contra#ed for fhall be fixed and 
afeertained by a known ftandard of meafurement or weight; and 
therefore if a hone of unknown weight, or a meafure of unknown 
capacity, be hated as the ftandard, although it be fpecificaily re¬ 
ferred to at the time, the contra# is illegal and invalid. It is 
lawful however to contra# for cloth, or other articles oflong 
meafure, by a ftatement ©f the number of yards; but with 
refpe# to articles of tale, the ftipulation of this ftandard in a 

V 

Sulum contra# is liable to doubt, and, according to the mo ft 
approved opinion, the falc of them in this mode by Sulum is 
illegal and invalid ; as are alfo that of reeds by the bundle^ of 
fire-wood by the load , of grafs or herbage by the bundle , and of 
water by the kerb or bag. 

Weight or meafurement, it is to be obferved, is alfo a con¬ 
dition with refpe# to the payment of the price in Sulum Tales, 
and the infpe#ion of the feller is by no means to be confidered as 
Sufficient. For example ; if a purchafer, in making his advance, 
deliver a purfe or handful of derbums, or a heap or handful of 
grain, without meafurement or weight, in both thefc cafes the 
bargain is illegal and invalid. 

fifthly. It is a condition to the validity of a Sulum fale, that 
the period for the delivery of the wares fhall be duly fixed and 
afeertained. Thus, if any uncertain period be mentioned, either 
fubje# to the pleafure of the buyer, (as where, for example, he 
may fay, “ Whenever I think proper to demand it,”) or in itfelf 
indefinite and unknown, (fuch as the return of pilgrims,) the con¬ 
tra# is null and void. If, again, immediate delivery be bargained 

for, 
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for, as in an ordinary contrad of fale, fome authors have main¬ 
tained that it is null ; but the validity of fuch a ftipul.ition is 
eftablifhed by exprefs tradition, provided tha^t the article which 
is thus agreed for be common, and procurable with eafe at the 
particular time of the fale. 

Sixthly A Suluni fale is invalid, unlefs the fubjed of it be 
of a natu&c commonly procurable at the ftipulated period of de¬ 
livery, although not in exigence at the particular time of the 
fale* *; and it is further indifpenfable to the validity of this con- 
trad-that the period, of delivery, be precifely underftood by the 
parties at the time. Thus, if it be laid, “ by the. month of 
jfoomdda, or vt Rubeca ” each of which words is the name of two: 
fucceftive months in the year, the firft or neared of tliefe months* 
is conftrued by law to. be tk« period ; and the fame criterion 
applies to days, as, for example, if A Mimses (Thurfday) or Joomooa. 
(Friday) be mentioned, the firft Thurfday Or, Friday after the 
conclulio.n of the bargain is to be confidered as the time fixed by 
the contrad. Again, the period.of a month, if not defined by the 
terms of the contrad, is by law confidered to be that, between 
the appearance of two new moons, or the period of thirty days, 
fhould the moon not be feen. Further, if the buyer were 
to fay, “ by fuch a month this expreflion muft by 
law be underftood to imply the commencement of the firft 

** * This dccifion is certainly more recenciieable to juft'ice and expediency, than that main¬ 

tained by the oppofite fed, which requires that the objeft of Sulum fball not only exift at the 
date of the contrad, but alfo that it Avail continue in exiftence from that time, till the ftipulated 
period of delivery. —Vide Hamilton’s Hedaya, Vol. II, page 519. 

t Ha Shnbren Kuza, literally “ until fuch a month,” which agreeably to our idiom it 
more accurately exprefied as above, 

*w % 
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night of that month, which is fpecifisd, or the fird appearance 

of the moon to which the name of that month is affigned, fuch 
1 \ 

being the common acceptation of the term. If he were to fry 
** In two months from this date,”’concluding the bargain on 
the firft day of a month, the expiration of two lunar months 
from that date, being afcertained eirhetr by the appearance of 
the two next fucceffive moons, or by the computation of thirty 
days and nights to a month, as above laid down, ’vVould fix 
the period of the delivery. But if the contrad be concluded 
on any intermediate day of a month, the number of days want¬ 
ing in that month mud, according to fome authors, be com¬ 
pleted from the third, before the period of delivery arrive; or 
agreeably to others, the calculation of thirty days for one month, 
and the appearance of the moon for the other, might be adop¬ 
ted as the bed criterion. This latter is the mod approved. If 
again, the buyer were to fay ** By next Kbumees without 
mentioning the hour or time of the day, .the conflruftibn of 
law would point to the drd commencement, or earlied part of 
that day, as the legal period for the delivery. ' 
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The place of dt- 
livery need not 
be fpecified iia 
th« comrad* 


It is by no means a condition to the validity of a Suium fale, 
according to the bed edablifhed principles of our law, that the 
place for the delivery of the wares fhali be fpecified in the con- 
trad, whether they be of a nature requiring expenfe and trouble 
in porterage or not. Some authors have maintained a different* 
opinion, but this is by far the mod approved*. 


* A number of arguments upon this point may be fecn in the Hedaya, Vol. 2, page 5:7.3 et 
infra. It is however exprefsly hated in that work, as a fenjtnth condition to the validity of 
Suium Tales, that the place of delivery fhali be fixed where the obje£l is of a nature to require 

porterage. 
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It is unlawful for the purchafer of goods by Sulim to fell any 
part of them again before the period of delivery arrives ; but af¬ 
ter this period has elapfed, although he may not have obtained 
feizin or poffeffion of the goods, he may lawfully difpofe of the 
whc/le, or of a part, by Towleeui or otherwife, either to the origi¬ 
nal felhr or to a third perfon ; although it is improper and abomi¬ 
nable to do fo prevtoufly to feiziru 

If the feller, in a Sulum contrad, produce an article of the fpe- 
cies engaged for but of a quality inferior to that.which was de¬ 
ferred, and the buyer notwithflanding agree to receive it, this is 
authorized in law, and the feller is thereby legally acquitted, whe¬ 
ther his original contrad contained a provilion to this effed on 
account of more prompt delivery, or otherwife. If, on the other 
hand, he produce an article both of the fpecies and quality de« 
feribed, it is incumbent on the buyer to accept it and to ac¬ 
quit *him from the obligation of fale; confcquently, if the buyer 
refufe to do fo, it is the province of the judge to take pofifeflion 
in his name whenever the feller may require it. The fame prin¬ 
ciple applies, where a feller may make a tender of an article fu~ 
perior in quality to that deferibed * but fliould he offer a greater 
quantity than was fpecified in his contrad, the purchafer is not 
obliged to receive the excefs ; and if he tender a different fpecies, 
this obvioufly cannot effed his exemption or acquittance from * 
the obligation, except by mutual confent. 

If a perfon purchafe a koorr of wheat, by a Sulum contract, for 
an hundred dir hums, paying only half down and ffipulating for 
a certain credit as to fifty derhums of the price, this contrad is by 

fo-me 
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feme confidcred to be totally invalid; and by others, its vali- 
dity is fupported to the extent of a half, which latter decifion is 
the moil approved. If, again, the feller, being indebted to the pur. 
chafer in a certain fum, (hould receive an acquittance of this debt 
in part of the advance, and the balance paid down ; this contract 
would according to fome authors be valid only to the latter extent, 
and null as to that part of the merchandife which was oppofed to, 
the debt in queftion. The commentator upon this paffage Hates, 
that the more approved opinion in the latter cafe would fupport 
“ the general validity of the bargain*.” 


k Is lawful to 
Hx a place of 
delivery, which, 
if fpccified in 
the contract 
cannot be de¬ 
parted from, but 
by mutual coil- 
feat. 


If the parties to a Sulum fale fpecify any particultr place for 
the delivery of the goods and afterwards agree that it be made in 
another place, this agreement is legal and binding; but if one of 
the parties iefufe his confent to the alteration, it is of courfe inad- 
miffible in law. 
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When the purchafer of any goods by a Sulum contrad receives 
pofleflion and feizin of the goods, they become determinately his 
property, and the feller is accordingly abfolved from his origi¬ 
nal obligation of fale: if, therefore, a defed fhould afterwards 
be found in them, and the goods be in confequence returned, the 
right of property is again transferred from the buyer, and a new 
obligation created in the feller, or his former obligation renewed, 
for the delivery of goods free from defed. If, on the other hand, 
in the Hock or capital advanced a defed be afterwards found, 
fuch as its not anfwering to the description of fpecies given in the 

* An oppofite decifion upon this point may be feen in the Uedaya r Vol. z, page 529. 

contrad, 




contra®, the fale is null; but if it merely be different in va¬ 
lue, and ftill anfwering to the dcfcription given, the feller 
may demand a compenfation for the defeat, or, if he choofes, 
may annul the fale. 

If the parties in a Sii/um contra® difpute regarding feizin of 
the price, as where one of them may affert that it took place after 
their feparation, and the other affirm that it was prior to their 
reparation ; in this cafe, the affertion which tends to fupport the 
validity of the fale muff be believed; and if the feller ffiould fay 
“ I took feizin at the meeting, but afterwards returned the amount 
“ to you prior to our parting/* this affertion upon oath muff be 
received, as tending to fupport the validity of the fale*. 

If the ftipulated period for the delivery of the goods in a con¬ 
tra® of Suium have arrived, and the delivery of them be poffponed 
by any accident or unavoidable occurrence, in confluence of 
which the purchafer waits for a time, and then demands the de¬ 
livery when the goods cannot poffibly be procured, he has ftill, in 
virtue of the failure of delivery, an option either to annul the 
contra® and to recover his advance, or to wait until the goods 
(hall be procurable. If again, a partial delivery be made, and the 
delivery of the remaining part be poffponed by any fuch occur¬ 
rence, the buyer has in this event an option of annulling the con¬ 
tra® as to that part, or of relinquishing the bargain in toto, by 
reafon of the partial failure, 

* Which the buyer would invalidate by denying, that any feizin took place at the meeting; 
for this is obvioufly the cafe which the author has fuppofed, although he has omitted to exprefs 
it—Vide Commentator, 
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If a perfon indebted to another by a contrail: of Sulum- fale, or 
by any other obligation, deliver to his creditor in difeharge of that 
obligation, a quantity of goods or effects, without fixing their value 
or price, the goods fo delivered by the debtor mu ft in this cafe be 
carried to account at the value which they actually bore on the day 
ol delivery or feizin . 

It is lawful to fell a debt or obligation of any kind after the 
period of payment has arrived, either to the debtor himfclf, or to 
a third party j and this fale, if it be made in exchange for a deter¬ 
minate price, or for an article undeterminate but to be immedi¬ 
ately delivered, is fully binding in law: but if the payment be 
delayed by ftipulation, it is invalid, according to fome authors, as 
being the fale of a debt for a debt ; and abominable, according to 
others : which latter opinion is the moli conformable with general 
principles of law. 

' 1 /' ■ ^ ia\ -i », '■'t » ,r . ■ ’ '■ it i : * t ■' *. . “■ ‘ ‘ ' I / . ' 

If a perfon make a purebafe of one article by Sulum , and ftipu- 
late alfo with it for fomc other fpecific and determinate fubjed, it 
is valid, provided that the thing fo combined with the objed of the 
Sulum contrad be itfelf a lawful fubjed of file : but if a perfon 
purchafe a goat by Sulum, and Aipulate for the wool of ascertain 
number of other goats, although they be referred to at the time, 
this contrad, according to the moll approved opinion is invalid*, 
although fome authors have maintained a contrary dccifion. 


* Tecni fe a fale of the hair or wool .on animals is prohibited, vide page 28. —This prohibi¬ 
tion, however, is by no means uruverfally admitted, and an oppoiitc deciilon therefore upon this 
cafe is maintained by the commentator: vide Mu/a/eL 


0 
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If a perfon, purchafing a quantity of cloth by Sulum , make a- 
provifion, that the thread of it fliall be /putt by any particular 
woman; or, if a perfon in the Sulum purchafe of grain provide, 
that it (hall be the produce of a particular field or foil; in both 
thefe cafes, the contract is illegal and invalid*. 



C H A P. XI f. 


Of circumftances connefled with, and depending 

on. Sales. 

■ #§| SECTION r. . *■ ' 

Of the Wages of the Crier, Meafurer, and Weigher. 

The wages of the meaftirer, or weigher, of the goods mufl: be 
paid by the feller, becaufe he is bound for the legal and complete 
delivery of the thing fold to the buyer; and the charge of allaying 
and of weighing, the price, muft always be defrayed by the buj er. 

* • •• . ■ “ *\ ' I , 'A ’ 

If a perfon undertake to difpofe of merchandife by fale,' he is 

* Becaufe the woman may fall fick, or be prevented from fpinning the thread, and the 
fpecificd field may not produce grain, or its crop may be blafted before the period of delivery; 
and the probability of any fuch event mull oppole the fixth condition to the validity of a Sulum 
felc—Vidc page 1 5';. 

+ This Chapter is taken from the Tuhreer. 

| This charge mult fall upon the feller according to the oppofite fe£l; and that of weighing 
the price only on the buyer —Vide Hedaja, VoL II, page 379, 
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entitled to receive his hire from the feller, and if he undertake to 
purchafe goods, his hire is to be paid by the perfon for whom the 
purchafe may be made; or if a perfon be profeffionally both a 
buyer and a feller of goods, he is entitled to receive his hire for what 
he fells, from his condiment in a (ale, and his hire for what he buys, 
from the perfon who engages him to make a purchafe; but it is 
illegal for a broker to receive a double eommiffion on the fame 
article, or to demand his hire from both the feller and the pur- 
chafer ; and he mud be fatisfied with his hire from that perfon 
alone, in whofe name, as an agent, he has aduaily concluded the 
fale*. 

; 1 v r ■<', ». \.ity M* < tj €t j *\ ,7 2.V li, 'V"Vf 1 V *V,. *•.' . *' •' •,. , '\k\i jfew’''! ' '/'f /• V. ' V *v./ * • • kid’'j[ • ^ , %*l\- • **' V*V ^ , 

Ir a perfon deliver goods to a broker, without (pedal in- 
drudions for thefale of them, and the broker fell the mercliandife, 
the contrad is binding ori the purchafer, but not on the owner 
of the goods, for he has aright to annul it: Ebne Edrees 
has pronounced the contrad to be null, but his opinion is 
certainly erroneous. Again, if a perfon, delivering goods to 
a broker, exprcflly authorize the fale of them, but neglefl to fpe~ 
cify the price ; this commiflion is condrued by the law to imply 
a power of difpofal at the ordinary price of fuch merchandife; 
and if the broker fell them for lefs, the owner may fet addc 
the con trad. Further, if the owner negled to fpecify the 
terms of the fale, as whether his wares are to be fold for 


* The decifion on this cafe would appear to be founded on a principle which the reader 
Bas already feen to be contefted, page 15, viz. that an agent cannot be both the buyer, and the 
feller, of the fame article; for otherwife, there could be no juft objection to his receiving a 
double comruiflton: and accordingly the Commentator on the Sburaja has,, in this cafe, main¬ 
tained, that it is legal. 


prompt 




prompt payment, or on credit; in this cafe, the law con- 
ftrues the intention of the owner to have been a fale for ready 
money, and he may annul the contrad, if the broker has 
made it on credit; as alfo in a cafe where he has given precife 
orders to the broker to fell for ready money. 

Ij? the owner of merchandife fay to a broker “ fell this for 
** twenty derhums ready money,” and the broker fell it for that, 
or even for a larger fum on credit, flill the owner has a right 
to annul rhe fale: and if he fay “ fell it for fo much on 
/“ credit,” and the broker ftipulate for that, or for a greater fum 
to be paid down, the decifion of law muft be precifely the fame. 

a a difpute arife between the owner of goods and the broker, 
the latter aliening his inftrudions to fell for a certain fum, and 
the former difavowing this authority; the word and oath of 
the owner mufl be credited, if no proof be adduced to impeach 
it; and he is entitled to reclaim his goods, if he can find 
them, or, if loll or injured by the buyer, to have recourfc 
again ft either him or the broker, for the higheft value which 
they bore previoufly to fuch lofs. Should the owner recover 
from the broker, the latter can have no recourfe againft the 
buyer; but if he recover from the buyer, this latter has a claim 
upon the broket for all lofs fuftained by him in the tranfadion to 
which no original benefit was oppofed, but not for the original 
pi ice of the fubjed, fince it has perifhed in his own hands. 
If a difpute arife regarding the value of the wares between 
the owner and the purchafer or the broker, the owner muft 
fupport his claim by proof. 

^ 2. Ip 
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If a difpute a rife between the owner and the broker regarding' 
'the terms on which the fale was authorized, the former averting 
that he dated ready money, and the latter denying this fad, here 
a!fo, if neither party adduce proof, the word of the owner upon 
oath mull be received. 

A broker is by law confidered as a trujlee , and therefore is not 
refponfible for any lofs which may occur, excepting in the cafe of 
perfonal tranfgreffion or ncgled ; and this imputation, if advanced 

‘by the owner, muft always be eftabiifhed by proof, otherwife 

,«* r: ■ ■ 

the denial of the broker upon oath is fufficient to exempt him 
from the claim. If, on the other hand, a proof of negled or 
tranfgreffion be adduced, the broker is refponfible for the value 
of the goods at the time when his neglect may be eftabiifhed: 
but if the parties differ as to this amount, the word and oath 
of the defendant, as fubjeded to the lofs, muft on this point alfo 
diaYe the preference. 

If a broker being direded in general terms to fell, without 
any fpecification of price, fhould difpofe of the goods at their ordi¬ 
nary value, or for more, the contradl is valid, and binding upon 
theownerj but if he fell the goods for lefs than their known value 
at the time, the owner may annul the contrad, as has been ftated 
above: the Shaikh however has maintained, that the broker is 
alone in this cafe to be confidered as refponfible to the owner for 
the full value of the goods j and Ejbne Edrees on the other hand 
afferts, that the contrad of fale is null and void; both thefe decifions 
.arc alike deftitute of foundation. 


Brokers 


VIQNV 4° 
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Brokers are not refponfible for the ufarfation of goods which 
may be intruded to them for fale, nor for any undue advantage 
which may be taken over them in fale, by the hand of tyrannical 
power. Further, the refponfibility for the goodnefs and fufficien- 
cy of the price, which may be paid, mull: reft with the purchafer 
alone, and that for the goodnefs of the wares upon the feller, and the 
broker is refponfible for neither; and even if the article which is 
fold (hould afterwards turn out to have been the property of another 
perfon, dill the refponfibility* in this cafe mull be attached to the 
perfon'who authorized the fale, and by no means to the perfon 
who difpofes of it as a broker. . Th e Shaikh, however, has main¬ 
tained , that every perfon who fells as an agent, an article of proper¬ 
ty, which does not belong to his conftituent, and in whofe hands 
the price of the article may perilh, is himfelf in the firft place ref¬ 
ponfible to the buyer, and afterwards has recourfe againft his con¬ 
ftituent for the amount: hut this doarine is totally without foun- 

dation. 

Ir a broker fell the property of another of his own accord, 
without authority for fo doing from the owner, he is not in this 
cafe entitled to commiffion or hire, although the owner ratify the 
coritraft; and in like manner, if a broker make a purchafe of his 
own accord, in the name and on account of another, he cannot 
demand his hire, although that perfon fhould ratify and approve of 

the purchafe. 
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* Arab. Dirk, i. e. general refponfibility for aU claims which may afterwarjs arife oht of a 
sontraa of fale,' or other mercantile tianfaaiw. 
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■ , ’ . \ SECTION II. ||i||s|g|;k : g : .S 

Of the Sale of Water and Roads. 

If a perfon polfe fling a right to draw water in a canal, fhould find 
that it contains more than is required for his perfonal fupply, he 
may lawfully difp.ofc of it by fale, either for money, grain, or any 
other commodity ; and in like manner, if a perfon having dug or 
conflrudcd a water-courfe at any trouble or expenfe, for the pur- 
pofe of bringing water to his own grounds from a.diftant flream or 
rivulet, fhould afterwards find no occafion to retain it, he may 
lawfully fell it to another for any legal confederation in exchange. 
By the fale of water however, inthefe cafes, is properly to be under- 
flood, a leafe or farm for a certain time, of the flream or refervoir 
which contains it, and it is therefore metaphorically termed a fale, 
which in reality cannot apply to it. The tranfa&ion further, al¬ 
though in itfelf flri&ly legal, is confidered to be improper and 
abominable, and it is far more commendable to bellow the water 
on the poor and needy without exchange: for the Prophet hath 
prohibited the fale of Netdf and Arled; the firfl of which is a plural 
of Nootfa , fignifying water; and the fecond of Ruheta, which %- 
nifies a rivulet or flream. 

A decision of the Prophet is recorded refpeding a water-courfc 
in the defert of Muhzoor, which belonged to the tribe of Kooreyza, 
to this effed *“ That the inhabitants of the higher lands fhould 
reflrain the current only to fuch extent as was neceffary for their 
** own trees and corn ; that is, a quantity rifing to the ancle for the 
“ former purpofe, and to the {hoe-flrap for the latter; after which 

“ they 
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4t they were to open it for the ufe of thofe below, who in their turn 
** fliould obferve the fame rule ; and fo on in gradation to every 
“ other tribe who inhabited the lower country.’* 

It is unlawful for any individual to cut off or take from the 
high road, which is common to all believers, any part or portion 
whatfoever, even a fingle fpan ; nor can any part of it be legally 
bought or fold; nor even any piece of ground which is known to 
contain or comprehend a part of the public road. If, therefore, a 
perfon purchafe any fuch ground, and afterwards difeover that the. 
feller had made an incroachment on the public road, he is bound 
to reftorc the part fo inclofed, if diftinguilhable from his own pro¬ 
perty, to the road from which it was taken, and has in confequence 
an option of either annulling the fale, or claiming a compenfation 
from the feller; but if the road be not diftinguilhable, the reftitu- 
lion cannot be required. 

If a perfon dig a well, either in his own grounds, or in any 
other neutral property, for the purpofe of eftablifhing anexclufive 
right to it, he is the legal proprietor of the water of that well, and 
may lawfully fell it to another by weight or by meafurement of 
capacity; but a fale of the whole in the grofs, is neceflarily illegal 
and invalid. If, on the other hand, a perfon fliould dig a well in 
a defert, or wafte land, without the intention of eflablifhing an 
excluflve right to it, the water of fuch a well cannot be confidered 
as his property, but muft continue common to all mankind. 
Again, the water of large rivers, or running ftreams,- cannot be 
exclufively appropriated, otherwife than by being put into veflels, 

©r turned into refervoirs or fountains, after which, it may 

. ' \ ¥ 

lawfully 


I nc roach reenf* 
upon the high 
road, and a fak 
of any pert of it* 
are illegal* 


If a perfon dig a 
well in his own 
ground, he i? 
proprietor of 
water, and 11W 
therefore fell it 
by weight or Ij 
tneafurement, 
hut not in the 
grofs* 


*V 


leg*! definition 

o r Mkuiuti 


It is unlawful tm 
iiflfoive a fale in 
canfi deration of 
any ancreafe or 
4itttinution of 
the ordinal 
fries. 


lawfully be fold as above. All water fpringing up of its own 
accord., in the property of an individual, is by law conlidered to 
belong exclusively to him, and may therefore legally be fold.. 



CHAP. XII*. 


Of Ekdiuti or the Dijfolution of Sales. 

Ek alut is the cancelling or breaking off of a contrail of fale. 
both with regard to the contracting parties, and to all other per- 
fons, whether it take place prior to the feizin, or after it; and is by 
no means to be confidered as a new falc, whether as rcfpe&ing the 
parties, or as involving the rights of others f : hence it follows, 
that a right of pre-emption J can never be eflabliihed by the di/[b» 
lution of a (ale. 

It is an indifpenfable condition to the validity of a diffolu* 
tion of falc, that no increafc or diminution of the original 
price fliall be bargained for; and if, therefore, a fale be diffolved 
for any confideration, greater, or lefs, than the original price, this 
engagement to dijfolve it is totally illegal and invalid; the thing 
bought is the property of the buyer as before, and the feller is 
not bound to reftore the price. 

* Thi* Chapter is. taken from the Tuhreer. 

+ A variety of arguments on this important point tending to eftablifh a doctrine different 
from the above, as far as relates to the rights of third parties, may be feen in ’the Hedajas 
Vol. II, Page 465-^ 

$ Arab. Shoo/a —Vide Book of Shoofa. It fignifies- the right of one of the partner# in joint 
property to be preferred to all other purchafers of a (hare of it, and to claim fuch a lhare iit 
the event of it* fale, from any other perfon who may. buy it, 

I.T 
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It is lawful to difTolve a contrad of fate, cither in whole or in 
part, whether it be Sulum\ or any other fpecks of contrafl; and 
the partial difTolution, if agreed upon for a proportionate fhare 
of the price, is perfectly legal and valid* 

"t • "%■ 

When a confrad of {ale is difFolved, the feller mull reftorothe 
price, if remaining in his hands, or a fimilar article, if it have 
perifhed, or the exad value, if a fimilar one be not procurable. If, 
however, fubfequently to the difTolution of the fate, the parties 
fhould by mutual content commute the identical price for fome 
other article of merchandife, there appears no juft ground of ob¬ 
jection, whether the price be forthcoming, or have perifhed; 
contrary to the cafe of a difTolution of fate, expreftly ftipu- 
lated to be for fome confideration other than the original 
price; for this is obvioufly illegal. If, again, the original price 
have been dcenars y and the purchafer agree to receive derhums > or 
viceverfa % the Shaikh t in this inftance, has pronounced, that the 
feizin muft take place at the meeting; becaufe this tranfaClion is 
hke a Sib/fale; whereas if any other article be taken in exchange* 
the immediate feizin of it is by no means nccefiary. 

The right of a broker to his com million under the original 
fale is not affeded by its fubfequent difTolution; nor that of 
a weigher, meafurer, and affayer to their refpedive wages or 
hire. 

When a contradof fale is difTolved for the original price, both 
this and the thing, fold revert tother original owners: but if the 
aommodity in the mean time have perifhed, ftiil the difTolution of 
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the Talc is, according to the bed opinion, valid * and theconfc- 
quence in this cafe is the fame as has been dated with regard to 
c.f« difput* the price. Further, if fubfequently to the diflolution of the faie- 

j .gliding the *• ‘ * * 

maun* «r ih« ^e parties differ regarding the amount of the original price, and 
neither adduce proof of his affertion, the word of the buyer upon 
oath is, in this cafe, to be received. 


BOOK II. 


BOOK II* 

OF DEBT AND MUTUUMf LOANS , 

Chap. I. Of Debt. 

II. Of Kurz. 

IU, Of Debts incurred by Slaves. 


CHAP. L 

Of Debt. 


T is Bated by the author of the MvfateehX » bis Book of 
Debt, that the facred text of the Koran % “ When yc contract 


* The arrangement of this title and the feleftion of paffage* from the feveral authors, of 
wlrofc works it is a compound, arc by no means fo judicious or fatisfaftory, as the iranflator could 
tavc wiihed. Tim molt important cafes however of Mohurarandan law, according to the 
doarhms of this feet, which the title comprehends, will be found to be Gated and difeuffed in it* 
and the tranflator did not confer liimfelf at liberty to rejeft any part of the original compda- 
tW by introducing grafts from other works in its place* nor to alter the general arrangement 
adopted by the native compiler, any farther than was abfolutcly ncceflary for the purpofe of 
Inlying thofetitles of-theLaw which were wanting to complete Sk Wiliam JoNEsVpkm 

©f a Digeft. 

+ Arab. JSTSns—'The Arabic .and Latin languages both exprefs by diflinft technical terms, this 
ooptrafi and a deed of Aremt, which though in their nature effenrially different, are confound. 
*d by out language under the general and vague appellation of a loan. The mutuum and cm- 
medatum of the Roman law appear to correfpond exattly to the Kir* &nd Jnmt of Mohummvb. 
In the cmmJMm, the borrower w*. obliged to reitore the fame identical thing, wtth the mere 
tifnfwfi of which lie was accommodated by the lender, mdthBwffl hereafter «ppe» to the 
r- aft nature of a deed of Jreeut according to the Mohummudan definition, in the former 
aealn correfponding to the contraft which is here to be defaribed, the objeft was deftined for the 
borrower's confutation, and he legally discharged the engagement Aer by -refloring it, if « 
was net cohfumed, or ty fobftitutiog the fame value, according^ to a juft cftunation of number, 

of weight, or of meafurcmi- nt * 

+ A modern juridical work U Mohpmmud F.bne Moo&tu*a fumamed MonsEN-Vide 
Preliminary Diiieourlc, „ « debt 
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h *|ebt to each other for a certain time, write it down, &c.” com¬ 
prehends every fpecies of .obligation, whether by Sulwn fale, 
purchafe upon credit, mutuum loan, or otherwife; and the Com¬ 
mentator * upon this work obferves, that the text here quoted 
demonftrates the legality of debt, without any rtftri<5fion whatso¬ 
ever; for the general acceptation of the word Deyn includes every 
Species of obligation regarding the property of another, by which 
a perfon can pofljbly be bound, in whatfoever manner that obliga¬ 
tion may be contra&ed or incurred; and hence Sulum Sales, pur- 
chafes upon credit, mutuum loans and the like, are all clearly 
comprehended in the Signification of the term; becaufe the delive¬ 
ry of the goods in the firft, and the payment of the price in the 
Second, are evidently obligations which a perfon may be bound to 
perform. The author of the Tuhrcer\ however, on the fame fub- 
je&, flates, that it is abominable and improper for a perfon to con- 
tra<5t debt when he has the power of avoiding it, becaufs the 
Commander of the Faithful X (on him be peace!) hath faid, 
“ Beware how ye contraft debt; for verily it is a reproach by day, 
“ and a caufe of vexation in the night, of contention in this 
«* world, and of judgment in the world to come j” and to the fame 
effefl is this prayer of the Imam J afer Sadek§, recorded in the 
Suheeh\ by Abd-oor-Ruhm an Ebne Hujjaj: “ We beg pro- 

* Nephew of the author and of the fame name, but furnamed H adee.— Vide Preliminary 
Difcourfe. ; ■ 

-}■ 1^1 that follows of this firft chapter is taken from the Tuhreer* 

J Alee, fon of Aboo Taleb, the Prophet’s coufm andfon-in-law, hulband of F atema, and 
agreeably to this left, the immediate rightful fucceffor of Mcwiummwd, in the temporal and 
fpiritual government of his tu/lowers. Hence called th« firft Imam — Vide Preliminary Difcourfe. 

§ The fixth Imam .formerly mentioned:'—Ibid. 

fj Subeeh, literally authentic\ bitt here iccdimeally applied to the moft authentic clafs of 

traditions, or thole which have been tranfmitted by' an u-nintcn u ,p tC( ^ f cr j es 0 f the moft relpedtabte 
fCpQttcrj. There are four claffes of tradition* recognifeu 1 oy the lawyers of this fed—Ibid. 
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at tt£lton of God from the prcfTure or incumbrance of debt, the vio- 
“ lence of feditious mobs, and the wretched folitude of widow- 
«* hood.” Further, the Imam Baker * hath faid, “ Every crime 
“ or offence may be expiated by death in defence of God’s holy 
*' religion, except debt, which can never be atoned for but by the 
•« debtor’s difeharging it, by a friend’s paying it for him, or by the > 
«« acquittance of his creditor.” Again in the Suheeh by Mo avia 
Ebne V uhb, it is recorded, ** I dated to the Imam Jafer S adek, 

«« that I had heard of the death of a man, one of the Anfdrl t who 
was indebted two dinars, and over whofe body the Prophet 
“ declined to pray, (faying to thofe around him, Pray over 
“ your departed friend) until fomcof his kindred became furety 
« for the debt. This relation the Imam confirmed, adding 
*« Verily the apoftle of God obfervedtbis conduct for the general 
<« admonition of mankind, that they might labour to difeharge 
their debts, and not think lightly of incurring them.” 

If a perfon Feel an abfolute necefllty of contrading debt, it is 
lawful for him to do fo, and the abomination or impropriety alfo 
is hereby removed ; for it is recorded in thc'Sfib&b 1 from the Imam 
JaferSadek (on whom be peace !) that the Prophet of God him- 
felf departed this life in debt, and the fame is alfo afeertained 
regarding the Imams Hus on and HooseynJ; upon whom be the 
bleffing of God. Further, a tradition of the Imam Kazem§, upon 

* Mohummud Baker, the fifth Imam, father of the former—Vide Preliminary Difcourfe. 

I Literally ctfijlants or prote&ors, a term which was applied by Mohummud to thofe inhabitants 
of Medina who protected him after his flight thither from Mecca, in contradiltinttion to the 
Mohajereen , or thofe who accompanied him in his flight. 

+ Th e two Tons of Alee, or fecond and third imam —Vide Preliminary Difcourfe. 

$ The feventh Imam , fonof J a per, S adek—I bid. 

whom 
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whom be peace, is recorded in the following words 4 Whofoever Ia» 

* hours for the lawful benefits of this life in order to fupport him- 

* felf and his family is as one of the Defenders of the Holy Faith* 
4 If therefore he fail and become indigent, let him contraft debt 

* (confiding in God and his Prophet) to the extent which is 

* required for the fnpport of himfelf and his family. Should 

* he die without being able to difeharge it, the debt muft be dif- 

* charged by the Imam $ and if the Imam neglefl to perform 
4 this duty, the burthen refts upon him ; for Almighty God hath 
4 declared in the Koran , that 41 alms arc to be applied only to 
** the poor, the needy, thofe who colled them, thofe whofe 
44 hearts are reconciled*, the redemption of captives, and the 
44 relief of infolvent debtorsand fuch a perfon is obviouily 
4 poor, needy, and in debt.* 


If a perfon pofTefs wealth or property of his own, he may legal¬ 
ly contract debt, becaufe he is capable of difeharging it, although it 
is far more proper to afcfain * and in like manner, if he poflefs no 
property, and hare occafion to contrad debt, but. poffefs a friend who 
can difeharge it for him, here alio it is lawful for a perfon fofituateci 
to contract it; and to this effedl, it is recorded by the Shaikh from 
Sulma Ebne Mohrez in the following words, 4 I fated to the 
Imam Jafer Sadek (on whom be peace!) the infance of a 
8 P erfon Piling property ftiSfident for his wants, and aifo in- 
4 volyed in debt ; whether he might lawfully apply fuch pro- 


* &fcrlp#! of the perfons who arc here meant., will be found in a note u> Mr. Sale'* 
inflation of the Kara»-^Vo{. J, chapter .9, page a 5 1 .—It U omitted by the tranflator, as having 
iio connexion wttli the point of law which is here difeuffed, and more particularly bccaufe the 

application of alms to this purpofe has been wnaniinouily ^fallowed by both .fefo ever fincc the 

winplac tilabiifltmcot of their faith. 


p cr, y 
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« perty to the fupport of his family, truding to God for a future 

* opportunity of difeharging his debt, and even in bad times 
4 continue to borrow further fums ; or, if it was incumbent on 
1 fuch perfon to apply his own property in difcharge of his debts* 

* and to accept charity or alms for the future fuftenancc of his 

* family ? The Inum replied, that it was the duty of every fuch 

* perfon to difcharge the debts which he owed, and by no 

* means to confumc the property of others, unlefs he had the 

* means of reftoring to them their rights; for Almighty God hath 
4 pronounced* “ Confume not your wealth amongft yourfelvcs in 
** vanity or idlenefs, but ufe it for the purposes of merchandife by 
«« mutual content/* * and further, that he was not permitted to incur 

* additional debt, unlefs he had the means of its difcharge, or pof» 

* felled a friend who might difcharge it at his death, even al- 

* though he fliould be compelled to beg from door to door, and 
« b,e di(miffed with a lingle mouthful of food; but furely not 

* one of us (hall ever die, to whom Almighty Goo lhall not raife 

* up a friend, who may perform his obligations and difcharge 

* his debts*. 

It is incumbent upon every perfon who contracts debt, that 
he form the refolution of difeharging it whenever he is able; and 
to this effect the Shaikh has quoted a tradition recorded By Eb^e 
Reb at in the following words, '* I heard the ImSm J afer S adek 
«* declare, that whofoever contrails debt, and forms the refolutiom 
u of difeharging it, God will place with him two prote&ing 
u angels, to aid and encourage the difcharge of it*; and in as far 
« as his virtuous intention to difcharge the obligation may be 
” wanting, fo far their afliltance will fail him.” To the fame 



StU tncumbeat 
•n every perfon 
who contract 
debt, to do it 
with a refoUtiont 
of difeharging 
his obligation* 


ViQNt 
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eff^a a tradition of the Imam Mohummud Baker is recorded by 
Aroo Humza Sem\alee in the following words ; “ Whofoever de- 
“ tains the right of a believer, pofTefling the means of its difeharge, 
44 from an apprehenfion that by paying it, he may himfelf faffcy 
44 poverty and diftrefs; verily, Almighty God is far more able 
* 4 to plunge him into want and indigence, than he to guard 
** againfl it by detaining fuch a right,” 



Cafe of a p«f* 

{on incurring 
debt to pcifornt 
religious du tic I# 


If a perfon be under the necelhty of performing a pilgrimage,, 
and want the means of difeharging this duty, he may lawfully in* 
cur debt to that amount ; but if the performance of the pilgrimage 
be not abfolutely necefiary, it is improper to contrafi debt even 
fortius purpofej and further, a pilgrimage fo performed with 
borrowed means, before it was abfolutely necefTary, cannot be 
confidered a& fuperfeding the difeharge of a future obligation tQ 
perform one*. 


is abominable 
for a creditor to 
ftop at the houfe 
hi* debtor* 


It is abominable for a creditor to alight at the houfe of hi* 
debtor;*and if he do fo,. he rauft not remain with him beyond 
three days* 


If a perfon be in total want and indigence, it is better for him 
to receive charity than borrow from another. 


The pilgrimage to AW, it j s to be obferved, is.an eflential point of duty according to 
tr.e Mohummudan faith, which every believer poiTeffing certain requifites, is bound to perform 
at lead once m bis lifetime ; of thefc requifites one is* that he lb all be able to defray the expen-' 
fesof his journey, and confequently, as, without this requifite the pilgrimage cannot be indif-* 
penlable, it follows, that the anticipation of the duty with borrowed means, being in itfelf 

improper* dops not fujclfedo thp nec^Qity of perming it when the meant are p«rfbnalli> 
jtoffefTed, 


i 
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If a debtor fend any prefents to his creditor more valuable 
than cuftom may authorize as fuitaBle to his rank and condition 
of life, it is becoming and commendable in the creditor to place 
them to account of-his debt; but this cannot be required of him 
as a duty enjoined by the law. 

If a perfon incumbered with debt feek refuge in the Hit- 
'tum or facred ground, it is unlawful for the creditor to purfue, 
or to attend him thither : but if by accident he find his debtor 
•there, poflefling the means or power of difeharging his debt, there 
•appears no valicl ground for prohibiting the creditor’s demand 
of it. 

It is incumbent upon every perfon in debt to avoid profufton 
t>r unneceffary expenfe, and to obferve a proper medium in this 
xefpe& ; but extreme pariimony, on the other hand, is not requi¬ 
red. Further, if a debtor be fued for the payment of his debt, 
he muft furrender to his creditor all the property which he pof- 
fefles at the time, except his dwelling houfe, his wearing apparel* 
one attendant or Have, and a day and night's provision for himfelf 
and family* 


* By facred ground is here to be underftood not only the temple of Mecca, but alfo according 
to fome authors, the fepulchxe «f the Prophet at Medina, and burial place of any one of the 
twelve Imam , 

Z CHAP. 
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CHAP. 1|| 

Of Kurz, or Mutuum Loans. 

uiw To j en( j j s anc j virtuous, and the reward of it is grear. 

It is recorded in the traditions, to be more commendable than even 
charity or alms to the fame amount, and the Prophet of God 
hatli declared 4 That no believer fhall lend to another twice, 
‘ without its being admitted at the day of judgment, as equal 

* to giving alms or charity once / Again, it is written that he 
faid 4 I faw written on the gate of Heaven, the night I was 
‘ tranfported thitherf, 44 The reward of charity fhall be 
“ ten-fold; and that of lending, fhall be eighteen-fold.” 
Further, the Imam JAfer Sadek has expreffed in explanation 
ot this text of the K-Oratii 1 Fhere is no good in the frequency 
4 of their whifpering, or private difcourfes; unlefs it be to re- 

* commend alms, fuitable conduct, and good will among® men/ 
that by fuitable conduct, [Maroof] lending to the needy is 
meant. Again, the Imam Baker has faid, « Whofoever 

* lendeth until the time of plenty, the fum which he may thus 
4 bellow is accounted as alms, and angels pray for him till it be 

difcharged. Thus, loans are commendable on the part of the 
creditor; ftritftly legal with regard to the debtor ; and abominable 


* 1 his Chapter is extrafted chiefly from the Tubreer : a few paflages however contained 
in it are taken from the Sk&rajfo the Mufateeb and its commentary; to which the attention of 
the reader will be called as they occur. 

+ An account of the Prophet’s journey to Heaven is given in a note to the vjth Chapter 
of the Koran, by Mr. Sale— Vide Sale’s Tranflation, VoJLH, page 9S . The apparent contra- 
didlion of thefe traditions to each other, is fatisfa&orily accounted for* and reconciled by, 
feveral commentators, 

only 
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only in refpe&of the latter, in cafes when he hath no need of them. 
It is however by no means incumbent upon any perfon to lend his 
property to another; and if he do fo, it is becoming on the part 
of the debtor to inform the lender of the real Hate of his affairs. 

Kurz is a legal con trad, involving, upon one part, declaration 
or tender, as where a perfon may fay, “ I have lent * this to you; 
M take pofleffion of it,” or “ ufe this, reftoring hereafter an 
•* equivalent to me,” or words to that effeft : and on the other 
parr, acceptance or confent, as where the borrower may reply, 
“ I have accepted thefe terms,” or ufe any other expreflion de- 
monftrative of his acceptance of the offer, without reftridion as to 
particular words. This contrad is not valid, except between 
parties who are free and unreftrained in the exercife of their 
rights. 

If a perfon fay to another, “ I have rendered you proprietor of 
“ this article, on condition that you retlore an equivalent to me;” 
this is confidered as the legal tender of a Kurz loan ; but if he 
merely fay “I have rendered you proprietor,’ * and do not add a 
condition like that deferibed, the queftion whether this expref- 
flon fliould be conftrued into a deed of gift, is liable to doubt; and 
if the parties afterwards difpute, the prevalent and mol approved 
opinion would refer it to the word and oath of the owner, to 
decide what his intention was. 


* Arab. Akruzto, firft perfon Angular of the preterite from Kurz. The remark, made at 
the commencement of this book, affords a fufficient apology for ufing the term # lent/' which 
is the only word afforded by the Englifh language to convey this, and the tender of an Areeht 
loan, as hereafter expreffed in the fame manner. 

^ 2 The 


K.uyx i« a eon- 

tia& requiring 
declaration and 
confent* 


Equivocal ten¬ 
der or decUra r i« 
on, how inter* 
preted* 
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FkS'V* THE IcgaIobli ^ alionofaborrGWer ’ in virtue of a Kurzlozn y cam 
■ S4#~ only involve the return of an article fimilar or equivalent to the ar- 

tkie which is lent; and if therefore it be Aipulatedin the contrad 
that he fhall refloreany excefs whether in the effenct or quality of, 
fne article, it is totally illegal and invalid, nor does fuch a contra d 
confer any right of property on the perfon with whom it is con. 
eluded. At the fame time, if the borrower voluntarily pay or re-> 
Aore fomething more than the amount or value of the loan without 
having become bound to do fo, there appears no obje&ion to the 
lender’s receiving it, whether.the cuftom of the country may an- 
thorize, this payment of an excefs, or not,; for cuftom .can never- 
have the effe& of an illegalftipulation to invalidate a, loan; and a. 
ftipulation for excefs, on the other hand has an equal effed to render 
it illegal, whether the article be of amature in which. ufury,may, 
be eflablifticd, or not. 

\ 

iS make a loan on condition ofrepayment in another 

mtbtry. c °umry, and to receive a,bill of exchange* in thefe terms for the 
amount* 

lF if be ^ J > uIafed contrad of Runs -loan,- that the borrower 
* et ^ 1S h 011 ^ to the lender at a reafonable rent; or fell any 
article of property to him at the ordinary price; or that the lender 
{ball at a,future period make a fecond loan t© the borrower all 
thefe ftipulations are perfedly legal and binding : but, if on the 


other hand, it be provided, that the borrower fhall let his own 



* Arab.. Sooftuja , which is ftated in the Kamoos to be « the lending of money to a perfon who 
“ has affets in the country where the lender 2 * • family refides, on condition of its being repaid 
u there ; and thus guarding againft the dangers of the road.’* 



houfe 
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boufe for lefs, or hire the lender’s for-more, than the ordinary rent 
of fuch a dwelling; that he (hall make a gift of any article to the 

lender* or that he ihallexecute work of any fort for him; in all and 

♦ 

each of thefe cafes, according to the moll approved opinion, the 
contract is illegal and invalid ; whereas each and all of thefe a£ls, if 
voluntarily performed by the lender fubfequently to the loan and 
independently of fiipulation, would be fully authorized in law; 

If the lender ft ipulate for the fecurity of a pledge, or for the bail 
of a third party to cover the amount of his loan, it is legal; but if 
he ftipulate for a pledge or for bail to fecure fame former 
debt as a condition of the prefent loan, this mud invalidate the 
obligation. Again, if it be provided that the borrower fhall make 
a loan to the lender of fome other article of property, the contrail 
concluded in thefe terms is in itfelf valid and binding ; butthebor- 
rower cannot be compelled to perform the reciprocal engagement. 

• % , •* 

If a perfon lend to another bafe money and receive from him 
good money in return, whether it be flipulated to this effe£l or 
not, the Shaikh is of opinion that it is legal; but this do&rine 
is liable to doubt, and the more prevalent opinion would pro¬ 
nounce fuch a ftipulation to be illegal. 

It is not abominable to lend to a perfon who is known to<dif- 
charge his debts with liberality, or to repay fomewhat more than 
he receives; for the Prophet was famed for the liberal difeharge 
of his debts, and yet it was never confidered4o be abominable-to 
accommodate the Prophet with a loan. 

An 
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Unlawful c 
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Pledge may be * 

ftipuiated far J 
loan. 


A loan of bafe 
money to be re¬ 
paid in good mo¬ 
ney is illegal* / 


Stipulation to re ¬ 
ceive lefs than 
the amount of a 
loan, is noi un¬ 
lawful according 
to (he nioft ap* 
proved opinion*- 
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An agreement on the part of a lender to receive lefs than 
the amount which he may lend, is by fome authors pronounced to 
be illegal; but this decision is liable to doubt, whether the loan be 
that of an article in which ufury may be cftahlifhed, or otherwifc ; 
and further, an agreement to receive broken money in repayment 
of whole, or to poftpone* the demand of the repayment of a loan 
till a future fixed period, although in themfelves nugatory and 
invalid, do by no means invalidate the loan. 

If a perfon borro w from another half a deenar , and repay him a 
whole one, faying ** the half is in difeharge of my debt, and the ba- 
u lance is a depofit in your hands,” or “ it is the price in advance 
“ offuchan article which I have purchafed from you by Sulum ;** 
this declaration on the part of the debtor is valid, and it remains 
for the creditor to accept or rejed it at his pleafure. In like manner, 
if with the remaining half of the deenar the debtor conclude a pur- 
chafe of any article from the creditor, this alfo is legal and valid, 
provided that the purchafe fo made did not conftitute an original 
condition of the loan ; as where, for example, the debtor may have 
faid ** I will repay you a whole deenar , on condition that I re- 
u ceive from you in exchange for the other half fuch an article of 
** propertyin which cafe, according to the prevalent opinion, 
the tranfa&ion would be null and void. Where again the half may¬ 
be furrendered as a depofit, there is no obje&ion in law; and the 
parties become joint proprietors of, or partners in, the whole dee - 
nar $ which they may afterwards legally break and divide by mutual 
con lent: but no one can lawfully infill for a divifion of it, with¬ 
out the concurrence of the other. 

* The nature of a loan, agreeably to the Mohummudan Law, as will prefently be feen, is hoftile 
to the ftipulation here Hated. 

There 
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Tftere is no option in a contra£l of loan, as in a contrafl of falc, 
allowed either to thelender or the borrower; but, on the contrary, the 
lender is entitled to demand the payment of his debt whenever he 
thinks proper, and the debtor alfo is entitled to difeharge it when¬ 
ever he thinks fit; nor can either party upon any ground difpute the 
title of the other. Further, the right of property in the fubjed of 
a Kurz loan is legally vefted in the borrower, by virtue of the con- 
trad and feizin: and this contrad or inveftiture on the part of 
the lender is abfolute, and perpetually binding ; but diferetionary 
with refped to the borrower, to this effed, that the latter may at all 
times lawfully difeharge his obligation, either by reftoring the iden¬ 
tical thing which he borrowed, or by tendering zfimiiar article; 
whereas, the creditor can never legally demand the reftitution of the 
identical thing; nor can the debtor be compelled to reftore it. 
The Shaikh in his Khelaf has maintained a different opinion, but 
the grounds of it are weak and unauthentic. If, therefore, the bor¬ 
rower reftore the identical fubjed of his loan in a perfed ftate, 
the lender is bound to receive it, and the debt is thereby difehar- 

* n 

ged, although the current value of the article may have fuffered 
partial diminution ; but if any blemifh or defed, either in the ef- 
fence or the quality be proved, he is not bound to receive it. 
With regard, however, to articles of the clafs of Dijjimilars *, the 

obligation 

* The diftinttion, which is here pointed to (and that rather ob feu rely by reafon of the 
clofenefs of the original text) between commodities of the clafs Similars, or of which all the 
unities arealike in quality and value, and thofe of the clafs Dissimilars, or of which the 
unities are different in quality and value, is of confiderable importance in the Mohummudan 
law, with a reference not only to contrafts of Kurz loan, but alio to many other obligations. 
The ground of the diftinaion, however, in this cafe, does not at all appear in the text, nor 
does the latter paffage of the text, as literally rendered, appear to have any immediate con¬ 
nexion with what precedes it.—The following expofkion therefore from the fame author in 
another of his works may not perhaps be coniideied fuperfluous.—•« If a borrower reftorc 

« the 


Contrafh of lot* 
do not admit of 
option to eithei 
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sobiigafion on the lender to receive back hi* own identical property 
is fubje6t to difficulty and doubt. 


Stipulation to 
fufpcnd the pay* 
jr.cnt or demand 
of a Kurx. loan, 
or other exigible 
=,A"hr, is totally 
.invalid. 


If a pcifon make a loan by inftalmentsat different periods, he 
k neverthelefs.entitled to demand the whole amount at once, and 
no provifion in a contrad of loan to fufpend the payment to a fu- 
i turc P er *°d, is binding upon either of the parties. The fame ex- 
aftly is the cafe with regard to every debt immediately due, and 
to every debt originally fufpended till a future period, the term of 
rhich may have expired ; for no further fufpenfion of it can be 
binding, whether agreed to on condition of an augmentation, or 
othersviiej and, in this refpeft, loans, compenfations for lofs, the 
puce of an article fold, claims of hire or rent, dower, and compen¬ 
fations for diffolution of the martiage vow, are all to be confidered 
as precifely in the fame predicament*. At the fame time it is more 
proper and commendable, where a provifion to this efl*& may he 
made, that the parties fliould abide by their agreement,- and it is 
perfectly legal to admit and receive a difeount for the prompt 

* the identical thing which was lent to hint, and it be of the clafs of Jb»iU„, the fckTiT’ 
1 “ ‘0 it, whether the enttent value he dtadW o, inc^edThet “ 

muft approach nearer to the thing, which is his right, than any fimilar article, which could 
■ - be offered, But if the fubjef, of the be of the clafs o£^„,, the q ncffion, “a 

, "" r ‘ C f“ 0 ! b : b0und tore “ i « tlx 4% is liable to oppofite Motions! 

„ V*"'’ m,hc _ B fP h ^’ nfnbliitntion of the value being incumbent on the debtor, only 
when the ldentica. thing cannot be reftored, it would follow that a reftitution of the identical 
thing fliould produce an acquittance of the obligation, or in other words that the lender fliould 
e ound to receive it; but, fince on the other hand the borrower ,could not be compelled 

« to reftore the identical fubjed oithe loan> and might fubftitute the value of it although it 

«.remained m his pofleffion, (becaufe the original transfer was abfolute on the part of the lender 
“ ****** t0 value was fubftituted in exchange for the property fo transferred), it 
“ would appear to be equally conformable with drift law and juitice, that the lender fliould 

* not be compelled to receive the identical thing; but fhould be held to be entitled to the 

* Va UCj whlch was hls eftablilhed right in virtue of the loan.”~Vide TuzkerUt-ool FooluhA. 

* All exigible demands may be fufpended till a future period, agreeably to the oppofitc fcft„ 
excepting only a loan.—Vide Hamilton’s llcdtja, Vol, II, page 4-87. 


payment 



r 185 ] 

payment of every debt the term of which may not have expired, 
as alfo to make prompt payment of fuch a debt by mutual con- 
fent of the parties, without any difeount whatfoever. 

, f "v"! v ‘'A;!) /i - J /- '-i ' 't ' / ■ ' b i <:Y, V'v." \ 1-V- 7 •, , J\\ 

A Kutz loan of articles of weight and meafurement of capa¬ 
city is lawful by unanimous affent, as alfo that of every commo¬ 
dity which may lawfully be difpofed of by Suimn ; and further, 
of dijjimilars ; fuch as jewels, animals, and the like ; although the 
Shaikh would appear to have prohibited the loan of articles of this 
clafs. Slaves, alfo, whether male or female, may legally be dil- 
pofed of by loan*, and females, as well to a perfon who is related 
to them within the prohibited degrees (fuch as a father and 
brother), as to a perfon who is not related to them, at aiL 

lx is unlawful to make a loan of articles of weight or meafure¬ 
ment of capacity by computation or guefs, and in like manner if 
the quantity be eftimated by a particular veflel or itone, referred 
to at the time, but of unknown meafure or weight and not com¬ 
monly applied to that purpofe, the contract is null and void; 
and in a cafe of derhums> for example, which are ufually reckoned by 
number, it is neceffary that the number lent ffiall be fpecihed, and 
that the repayment be made by this ftandard alone : but if they be 
lent by a ftandard of weight, the repayment mud be made by 
weight. The fame principle applies to every other article of 


* Mr. Hamilton appears to have miftaken the nature of a Kurz loan, as defined by Mo- 
Iwramudan lawyers, and explained in many parts of his Text, although not confuting the fob- 
m of a feparate title in that work. In a note to page 487, Vol. I!> he defines it to be a loan 
of™ only; which, is evidently inaccurate, becaufe in feveral parts of his work, the lega itjr 
of borrowing other articles is dated, and particularly in Vol. II, page S zh that of a loan ot 
by weight. A a fofr. 


WKat articles' 
fbay be* be fub* 
j = &S of xXurBF 
loan# 


Things eftiwra* * 
ble by weight of 
wafureroent 
cannot be lent 
by computation 
or guefa. 
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tale, the‘number of which mu ft be fpecified and known at the 
time of lending, otherwife the contract is invalid. 

It is to be observed in every cafe of a Kitrz loan, where the 
fubjed: is of the clafs of Jimilars> that a Jimilar article mu ft be 
reftored if it can be found j whether it be of a nature eftimable by 
weight or by meafurement of capacity or otherwife, and whether 
the price of fuch an article be higher or lower than at the date of 
the loan .: and where a Jimilar article cannot be found, the debtor 
muft refund the value which it bore on the day when fuch articles 
became fcarce or unprocurable. It is otherwife with regard to 
the repayment of a loan which did not come under the clafs of 
Jimilars ; for here the lender can only be entitled to demand the 
value which the thing bore on the day on which it was given to 

the debtor, and if the parties differ as to this amount the debtors 
word muft be preferred. 

A Kurz loan of bread is authorized, either by tak or by 
weighty and if it be made by tak 9 the fame ftandard muft be 
ufed in the repayment; as in like manner if it be made by 
weight, the repayment muft be made by the latter ftandard; but 
if the parties ftipulate for the rejlkution of a greater quantity, or 
of a better quality, than that which is the fubjefil of the loan, 
the coutrad: is illegal and invalid. 

Ir two or more perfons poffefs in partnerfhip a well or referwir 
of water which they have a right alternately to ufc, and one of 
them finding occafion to water his field when he is not entitled 
do fo, fhould borrow the turn of another on condition of 

giving 
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giving up bis own right when the time of excrcifing it arrives, 
this tranfa&ion is fully authorized by the law, 

' i 1 t ' i* , v . ■; ( \ *. ; v ’ '' ■' ; ' % /■ ' ; f ‘I. < \ y ':‘» ,• /{w 4 . . • ' 

If a perfon acquire by a Kurz loan a Have, whether, male or 
female, who is related to him in fuch a degree, as that freedom 
mull follow his poflefiion, the eontra<5t of loan is legal, and the 
Have becomes immediately free in virtue of the borrower’s feizin. 
Further, in the cafe of a female Have acquired by a Kurz loan, it 
is lawful for the borrower to have carnal connexion with her, 
after purification if this be neceflary, in the fame manner as if 
acquired by purchafe* 

If a debtor be reduced to poverty, and unable to difeharge his 
debt without further afltfiance from the creditor, and he (the cre¬ 
ditor) with a view to the recovery of his original claim make a 
further advance to the debtor on condition of his difeharging by 
monthly inftalments a certain proportion of the whole, this a- 
greement is lawful and valid. In like manner, if a perfon be in¬ 
debted to another in a quantity of grain, and the creditor lend 
him a fum of money to purchafe. the grain and difeharge his ori¬ 
ginal obligation, this alfo is fully authorized by the law. If, a- 
gain, a perfon being defirous of fending money or provifions to 
his family at a di fiance, lend to another who is travelling thither, 
the amount or quantity which he may with to fend, on condition 
that the borrower fhall repay it to his family, this contract is 
valid and binding in law. Further* if the proprietor of ground 
lend a fum of money to his farmer or labourer for the pur¬ 
chafe of cattle or implements of hufbandry, or to buy feed for 
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his farm, without exprefsly flipulating* for their application to 
this purpofe, it is fully authorized by the law. 

.If a perfon borrow from another a certain number of derhums, 
and then purchafe with them from the lender fome article of mer¬ 
chant! ife, alter which the derhums are found to be bafe or imper- 
fea money, in this cafe the contract-of fale is neverthelefs valid 
and binding, and the feller has no recourfe on account of the defi- 
ciency or bafenefs of the price, provided that the derhums have been 
fpecifically referred to at the time of the fale, and the feller have 
known their defed when he lent them; but if, on the other hand, 
the fale have been concluded without fpecific reference to the 
price, or merely for a certain number of derhums deferibed as to cur¬ 
rency and value, and the feller have received his own, not know- 
ki, them to be defective, tiere he is entitled to demand in terms 
of his fale, derhums that are totally free from defed, and confe- 
quently thefe may be returned to the buyer, who at the fame time 
has his relief by paying them back in difeharge of his loan; but 
the price of the article which he has bought flill remains as a debt 


* The ground of diftin&ion between this M and the three-cafes preceding, where a ftipula- 
tion nearly fioular is tolerated by the Jaw, does not appear in the Text, nor in any other treatife 
which the tranflator has feen, and can therefore be fuggefted by the tranflator only on the autho¬ 
rity of his M'j.ulu'Vees, which however would appear to correfpond to the general principle 
which regulates a loan by the Mohummudan law, viz. that any excefs or exclufive benefit fti- 
ptilated to the lender, is ufurious and illegal From this principle it might obvioufly follow, 
that whilft a fecond advance for the purpofe of difeharging a former debt, a loan of money to 
difeharge an obligation tor the delivery of grain to the lender, an advance of provifions to be 
repaid in a diftant country, or of money to purchafe implements of husbandry, for the purpofe 
cultivating the lender s farm, were all fully authorized as involving a mutual benefit to both 
the -parties, fince the difeharge of a prior obligation is obvioufly a benefit to the debtor, and 
fo on, as to the other hipnlations; flill a particular reftriCtion or prohibition of the borrower from 
ufing his implements of hufbandry, or from fowing the feed in any other than the lender’s land, 
.as confining the benefit to the latter alone, would ferve to invalidate the contract, 

upon 
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upon him, which he is bound to difcbarge in good and Tufficient 
money. 

If a perfon make a Kurz loan of any property to another, and 
add, “ when I die, you are exempted from the debt,” this is con- 
iidered by law as a bequeft; but if, on the other hand, he fay “ If 
“ I die, you are exempted from the obligation,” this exemption 
can have no force in law/ 

If a perfon lend ninety derbums on condition of receiving an 
hundred in return, but of the fame weight and value with the 
ninety which he lends, this contra# is legal and binding, if the 
derbums be current only by a ftandard of weight; and even if they 
be current alfo by number, the law is precifely the fame, but if they 
be current only by number the contra# is illegal and invalid. 

If a perfon fay to another, ** procure for me from fuch a one 
“ the loan of an hundred derbums, and you (hall have ten for 
u yourfelf,” this provilion is legal and binding, being merely the 
promife of a reward for the performance of a legal a#. If, on the 
other hand, he {hould fay, “ become furety for me to the amount 
“ of this debt and you fhall have a thoufand,” this ftipulation 
according to the prevalent opinion is illegal; becaufe a furety 
in virtue of his obligation of bail becomes perfonally refponfible 
for the debt, which if difeharged by him mud be repaid by the 
principal debtor, like a loan; and confequently the furety in 
this cafe would receive back the amount of the original debt, or 
rather of his own loan to the debtor, with a gain or augmentation 
of the amount of it, which is ufurious, and prohibited by law. 

If 
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If a perfon borrow derbuim or deenars, he is bound to make 
payment of th$ loan in money of the fame weight, quality, and 
currency, if fuch can poffibly be had. If, however, that particular 
currency or coinage be done away, and another be fubftituted in 
its Head, the creditor cannot in this event demand an equal 
quantity of the new currency, but muff be fatisfied to receive 
cither his own identical money, or the value which it currently 
bore at the period of the loan. Such alfo is the opinion of the 
Shaikh, and it is confirmed by authentic tradition. There is how¬ 
ever a report from the Imam Reza*, on whom be peace, but 
of which the authenticity is not eftablifhed, which tends to fup- 
port a different opinion, viz. “ That the debtor is bound to repay 
“ in the currency of the prefent time, as having borrowed mo* 
** ney which was then current amongft mankind. >} At the fame 
time it is to be obferved, that, even admitting the authenticity of 
this report, its real meaning may not at all oppofe the firft decifion j 
and the Shaikh, accordingly, has reconciled them by explaining, 
the fenfe of the latter to be, that the creditor is certainly entitled 
to receive payment in the prefent currency, but only of the 
actual value of his loan at the time when it was made ,* becaufe 
it is poflible that the former currency may be aboliflied alto¬ 
gether, fo as that one itrhum of it may not be found in any 
place* consequently an obligation either to reftore or to receive 
it would be vain, and therefore the value of the loan muff 
be repaid in money of the prefent currency; but it the former 
currency do ftill exift, and the borrower offer to reftore the iden¬ 
tical money which he borrowed, the lender in this cafe cannot 
demand his repayment in the prefent currency. 

* The eighth Imam, (fon of Moosa Kazem) formerly mentioned—Vide Preliminary 
Pifcourfe, _ 

If 
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It a pcrfon make a Kurz loan of any property in one city and 
demand refticution of it in another, the debtor is not bound to 
bear the cxpenfe of remitting or tranfporting it thither, but if the 
creditor merely demand the value of the article which he lent, the 
debtor is bound to repay it. Upon the fame principle if a debtor 
Should voluntarily tender a fimilar article in another place, the 
creditor may decline to receive it, whether it be of a nature 
requiring the expenfe of porterage or not. 

It one Zitnmee , or tributary infidel, make a Kurz loan to another 
of a quantity of wine or intoxicating liquor, after which both 
or any one of the parties embrace the faith, the contract of loan 
in this event is rendered null and void * and the debtor is no long¬ 
er bound to repay any thing on account of it, whether he, or the 
.creditor, have embraced the faith. 

1 * , p k i» 1 i •' j-i ’/ 4 ; JV; 

The Zukdt upon the fubjed of a Kurz loan, fo long as It may 
remain entire in the borrower’s hands, if it be of a nature upon 
which this duty is exigible, is due by the borrower alone j but 
if a provifion be made for the payment of it by the lender, the 
Shaikh maintains that it is valid, and that the lender is bound for 
the amount: the prevalent opinion however, is contrary to that 
which is maintained by the Shaikh 


* Namely, that filch a provifioa is totally invalid, and that the borrower alone U ftUl bound 
fcf the Zhket* 
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MifceJlaneous Cafes*. 

If a perfon be involved in debt and his creditor be abfent, 
fo as to prevent the debtor having any knowledge or information 
regarding him, it is Hill incumbent on the debtor to preferve the 
intention of difeharging his debt, and to fet afide the amount 
of it by his will, to be repaid (in cafe of his own death) to the 
creditor fliould he appear, or to his heirs when his death {Trail 
be alcertained. Further, it is the duty of a debtor in fuch a cafe, 
to make diligent fearch and enquiry for his creditor; and if this 
prove fruitlefs, to bellow the amount of the debt (agreeably to 
one opinion) as charity in his name; 

A debt cannot become the determinate property of the 
creditor, but by feizin, and therefore- it is illegal to difpofe of it 
in the manner of Mozdrubxit f before the creditor have obtained 
pofleflion; in other words, if a debt be fo transferred to a third 
party, the deed o t Mozarubut is null. 


* The fifft four of the cafes here quoted, arc taken from the Shumja, 

+ Mozanibut is an important title of the Mohummudan law, which was. omitted like many 
Others of great importance, by the compiler of this Digeft, and has been introduced by the tranf- 
lator, vide Book of Uczarubut, The term fignifies factorage, as nearly as it can be rendered in 
our language. It ispiopeily a -copartnerlhip of llock and labour, as where one perfon com¬ 
mits to another a fum of money or other flock, to be employed in trade under, his exclufive* 
management, and they both fhare the profit in certain proportions regulated by a formal con, 
trad. To the validity of this contract, it is an indifpenfable condition, that the capital flock be, 
l'pecijually made over to the factor at the time, and hence the employment of a debt in this mode 
k illegal as above, dated,. 

■. ’W.'- 'v’’ lif* 
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If a Zimmce, or tributary infidel, fell any property which it is 
unlawful for a Moojlcm to poffefs, fuch for example as wine, or a 
hog, he may legally apply the price of it in payment of his debt 
to a believer; but if a Moojlem fell fuch property, or ufe it in any 
manner whatever, it is obvioufly illegal and null. 


<SL 


If two perfon's, joint creditors in a debt due by feveral debtors, 
mutually agree to a partition of their right, by affirming each to 
himfelf exclusively one or more of the debtors, this agreement is 
nullj and whatever amount may be recovered by either of the cre¬ 
ditors, is the joint property of both as before j and alfo all lofs 
fuftained by either muft fall equally upon both*. 
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It i& null* 


The debts or obligations of an abfent perfon may lawfully be 
difeharged from his property by the judge, at the inflance of a 
creditor eilabliftiing his claim by proof and giving indemnifi¬ 
cation. This do&jine is eftablifhed' by exprefs tradition in 
the following words : “ Of abfent peifons the debts muff be.dif- 
ebarged if they be eftabliflied by proof, and their property may 
be fold for this purpofe by the judge ; but a claim is ftill open 
to fuch perfons after their return, and in order to fecure this 
“ claim their property muff not be furrendered even to the cre- 
«* ditor eftablifhing bis right, unlefs he find fecurity for the amount 
*« of it, or be himfelf in opulent circumftances. ,> Some authors 
have prefetibed the neceflity of the creditor’s making oath to the 
juftice of the debt, in addition to his eftablifhing it by proof, as a 
further precaution for the fecurity of the abfent debtor. 


(f 
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# All that remains of this Gxflion Is taken from the Muf&tcek, and its Commentary** 
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f? a perfon voluntarily di(charge the debts of a perfon 
deceafed, the original debtor is thereby completely abfolved by 
unanimous aflent, on the ground of an authentic* tradition; and 
confequently he is not fubjcfl in a future ftate to the punifhment 
of an infolvent debtor, although he leave no property behind him, 
unlefs he have wafted his property for vicious purpofes and aban¬ 
doned the intention of difeharging his debts. To this effc& it 
may be gathered from feveral reports. 

The houfe and female Save of a debtor are free from attach¬ 
ment by his creditor, and can never be fold for the purpofe of 
difeharging his debt, unlefs the'houfe be larger or more valuable 
than the debtor can properly require; in which cafe, (agreeably to 
fome authors,) a portion of it may legally be fold® 

It is unlawful for a creditor to prefs or importune an indigent 
debtor, and to imprifon or to reftrain him by conftant perfonal atten¬ 
dance. This prohibition is conveyed both in the bookf and the tra¬ 
ditions ; but its application has been limited by the two SudooksJ, 
and by Hulubee||» who maintain, that a debtor who has for vicious 
purpofes wafted his means, may legally be imprifoned for debt. 
Further, if an indigent debtor be thusfued and threatened with im¬ 
prifon merit, he may lawfully deny the debt, and even (wear to the 

* Arab. Hufun> literally good, and technically a tradition of the fecond order of authenticity* 
er claffcd next to Suheeh , formerly mentioned in p. 172—Vide Preliminary Difcourfe, 

+ Vide page 70. 

\ Alee Ebnb Baeuvethe, and his fon Mqhummud, two juridical writers of great 
authority —-Vide Preliminary Difcourfe. 

| A edo Sy LAN ftirnamcd Hu lob EE from the place of his birth Hitlub or Aleppo —Ibid. 

non-exiftence 



non-exiftencc of it, with a mental refervation and intention of 
difcharging it when he (hall poffefs the means of its difeharw. 
Such at leafl is the opinion of a number of our lawyers; but 
Hulubee has added, as a condition to the legality of this evafion on 
the part of a debtor, that he fhall firft inform his creditor of 
the predicament in which he Hands, and of his intention to take 
advantage of the above permiffion of law. 

Ir a debtor be poffefTed of any art, profeftion, or calling, or 
be capable of bodily labour*, he may lawfully (according to 
one opinion) be compelled to exercife his talents or ftrength for the 
difcharge of his debt, and after retaining a moderate proviflon 
for himfelf and his family, to appropriate to his creditors the 
furplus of his gain. This dodtrine is fupported by tradition, 
and particularly approved by AllAma+, who maintains, that “ no 
“ artift, or pciion capable of labour, can come under the legal 
“ ddcription of an indigent debtor, and for this reafon the ap« 
u . plication of Zuhdt to fuch perfons is expreflly prohibited by 
M A different opinion however is maintained in the 

lihelaf. ? 


Indigence of a debtor is eflablifhed either by the acknow¬ 
ledgment of the creditor, (which however can only operate 
as to his own particular right,) or by the pofitive evidence of 


* The word in the original is Mohujeb , which fignifiea « a perfon acquiring profit or gain 
« by any means whatfoever.” v; 

+ All&ma Hilleb,. author of the Tuhrter and of many other juridical' works formerly 
mentioned—Vide Preliminary Difcourfc. The work here alluded to is the MdhtZLtfsai-Sheeit.- 
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witndfes, who have full and perfe& information from conftant 
habit? of intimacy refpeaing the debtor’s mod private and fecret 
concerns. This evidence mud further tend to eftablifh pofitive 
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from which the negative of his poffefling property may 
be deduced ; for a general atteftation of the negative is not to be 
J admitted in law, as being an indefinite exprellion. Again, if a 
should the del* debtor be known to have poffeffed property at one time ; or, if 
rrove e h“rtf,i: the origin of the debt be property delivered to him by the 

creditor, and be have no evidence to adduce of his prefent 
indigence or infolvency; focne authors have maintained that he 
may be imprifoned until his indigence {hall be proved, becaufe 
the probability or natural conclufion is in favour of the property 
being ftill in his hands. Others, on the contrary, maintain, that 
the creditor mu ft make oath, that the property has not perifiied 
or been loft in the debtor’s hands, before he can attach his per- 
fon; and that if evidence of the lots be adduced, the decree 
mud of courfe be in favour of the debtor, although the wit- 
nefles fhould not be acquainted with the general date of his 
private affairs. Whether again, in addition to iuch proof either 
of particular lofs, or of general insolvency, as in the two cafes 
above defcribed, an oath of the debtor himfelf can be demanded 
by his creditor, is a queftion upon which our lawyers have 
differed in opinion. The Commentator* upon this paflage 
dates, that' AllAma in one paflage of his litzkera has main- 

* tained the negative, becaufe fuch a demand would obviouffly 

* imply an imputation of falfehood againft the witneffes, and is 

* repugnant to the faying of the Prophet, “ evidence is incumbent 

* On the Mufateeh; which is the text here quoted, 

' - “ on 
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** on the claimant, and an oath on him who denies $** but in another 

* pafTage of the lame work, this author has expreffed a different 

* opinion, for he maintains, “ that the evidence of a particular 
“ lofs does not prevent the creditor’s demand of an oath, whereas 
** a proof of general indigence cr insolvency does; becaufe, in the 
u fir ft inftance, as the evidence only proves the lofs of a particular 
“ article of property and the creditor may ftill afiert that the 
“ debtor poftefTes other means, this afTertion muff be refuted by an 
** oath; whereas in the fecond, the teflimony of the witneHes to the 
” general and abfolute indigence of the debtor is like the creditor's 
“ own acknowledgment of the debtor's poverty, made without 
“ advancing any other claim." * The fame author however in 

* his other works has admitted, in concurrence with Mohukkek*, 
f a decifion wich is direftly oppofite to the above, viz. “ that the 
“ debtor’s oath may be demanded in addition to the proof of ge- 

neral poverty, and that the creditor cannot demand it after a 
u proof of a particular lofs; becaufe, the proof of general poverty 
“ does not remove the probability of the debtor’s poffefling any 
4< one particular article of property, nor is fuch general teftimony 
I* falfified by his poffeffing it, and confequently He may be called 
* ! upon to make oath ; contrary to the evidence of particular lofs, 

“ which leaves no ground on which the creditor could eftablifh 
4 ‘ his claim/* ‘ This latter doflrine is by far the moft generally 

* approved -f .* 

* Author of the Shuvaya —Vide Preliminary Difcourfe. 

+ The whole of the above cafe is obvioufly foreign to the fubjett of the 'prefent title, and im¬ 
mediately connected with the laws refpesfhng « Info! vent Debtors,” which form a diftinA tide 
in all the juridical works of this fedt, and accordingly will be found under that head—Vide 
.Book IV. 
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If two perfons be indebted to each other in equal and Similar 
amounts, or for debts which correfpond both as to fpecies 
and quality, each may in this cafe lawfully retain the right of the 
other in compenfation of his own claim, provided they be both 
actually due and exigible at the period of fuch retention. If, on 
the other hand, their reciprocal claims be different either in fpecies 
or quality, or as to terms of payment, one being actually due and 
exigible, whilft the other is fufpended till a future period; or both 
being alike fufpended, but till different periods; or both being of the 
clafs o tdijfimilars* *, here nocompulfive detention upon either part 
can legally take place, but the parties may mutually agree, even in 
thefe cafes, to the reciprocal extinction of their debts: and there 
is no neceflity for mutual Jetztn, nor for that of any one party, in 
order to the valid acquittance of both, whether the obligations be 
for money, or ior any other commodity whatfoever. 

If a debtor deny the claim of his creditor who happens at the 
time to poffefs, or afterwards obtains pofteftion of, forne property 
belonging to the debtor, it is law ful for the creditor in fuch a cafe 
to retain and apply fuch property in fatisfadion of his claim : and 
this authority is eftabli(lied not only by many authentic traditions, 
but alfo by the text of the Koran in thefe words, “ And whofo- 
** ever tranfgreffeth againft you, do you alfo tranfgrefs againft him. 
“ in like manner/' There is further no diftindtiofl as to this 
point, whether the debt due, and the property which is attached by 
the creditor, be of the fame fpecies and quality or not; provided 


* Arab. Ketmet cr ettimablc by valiic, oppofed to Mijies or dUmated by funilarity, a diftiattion 
whi«h baa already been at eoniUerable length explained., 

the 
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Cne creditor have no other means of fecuring the payment of his 
debtj and this by the unanimous adent of our lawyers, on account 
of the general terms in which the authority has been convey¬ 
ed. The creditor therefore, in all fuch cafes of legal attachment 
where the property attached may be different from his debt, is 
entitled either to appropriate the article fo retained at its due va- 
' lue in fatisfa&ion of his debt, or at his own option to difpofe of 
it by fale and to apply the price in purchaflng a fimilar article. 

Further, this right of retaliation or retention, as well as that of 
appropriation or fale of a debtor’s property, is totally indepen¬ 
dent of the Hakem, or judge; though it be more commendable to 
make a reference to the judge, where this reference on the part 
of the creditor may be practicable. On the other hand it is 
to be obferved, that if a creditor have once made a regular claim 
againil his debtor, and the debtor have taken his oath to the non- 
'exiftence of the debt, no future right of retaliating or attaching the 
debtor’s property can exit, becaufe the claim is legally extinguifh- 
ed, and alfo by exprefs tradition.; and confequently the decifion 
which is contained in the following traditional report, «* I dated 
u to the Imam Jafer Sadek, that a man, who owed rne money, 

“ bad denied and fworn to the non-exidence of the debt; inquir- 
M ing whether if any money of the debtor’s fell into my hands 
u it would be lawful for me to feize and to attach it ? To which 
“ the Imam replied in the affirmative,” mud clearly have pro¬ 
ceeded on a cafe, where the debtor had made oath of his own ac¬ 
cord without its having been regularly demanded of him by the cre¬ 
ditor. From this right of retaliation or retention in a creditor with Depofit* 

ed from tfcft 

regard to the debtor’s effects depofits are excepted, as well by roIe * 
reafon of the duty which every perfon owes, of faithfully difeharg- 

ing 
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ing the tiuft which may be repo-fed in him, as in obedience to the 
following precept, which is contained in two authentic reports 
14 If a perfon prove treacherous to you, betray not your trull to 
4t him in return, and be not yourfelf guilty of what in him you 
“ pronounce to be a vice.” Some authors however have main¬ 
tained, that the appropriation of a depofit in fuch a cafe mull be 
confidered merely as abominable, by combining the effed of thefe 
traditional maxims with that of others which have a tendency 
to authorize it; but this combination does not appear to be correct, 
and a different expofition of the latter authorities would obviate 
the feeming contradidion, without recourfe to luch an inference. 
Further, it has by fome authors been advanced, that if a creditor 
have proof to eflablifh his claim before the judge, and if a regular 
fuit at his inftance for this purpofe be pradicable, the right of re¬ 
taliation or retention can never be fandioned by the law : becaufe, 
a power or authority over the property of another perfon being 
contrary to radical principles, it mull be limited to cafes of neceffity 
which does not in this inftance exift; and becaufe, a perfon refufmg 
to difeharge his debts Is ffibjed to the jurifdidion of the fnagif- 
trate, who is the legal guardian of rights, and may ad as he thinks 
proper. To this argument however it may be replied, that po¬ 
sitive tradition fubverts in every cafe what may be confidered to 
be the radical principles of law; and that the power, thus enjoyed 
by a creditor, of recovering his own right, fuperfedes the neceffity 
of judicial reference, as obviating the jurifiidion of the judge. 

Jty.‘ * '■ ’/ 

In addition to all which, we have a tradition, which authorizes the 
perfonal punifhment and difgrace of a debtor who poftpones the 
payment of his debt, while pofTefling the means of difeharging it* 


It 
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It is to be obferved, that every debtor, or perfon who poffeffes 
the property of another, may legally decline to make payment of 
the debt, or delivery of the property, until witneffes fliall be af- 
fembled whofe teflimony may obviate all future ciaims. Some 
authors have maintained a diftin&ion upon this point, viz. “ that 
“ where the debtor, or perfon holding the right of another, is in 
** a. fituation where his own word and oath would be fufficient to 
*« cftablifh his acquittance, as * far example, in the cafe of a truftce, 
u j s no t entitled to fufpend the delivery until witneffes (hall 
i« be called ; ” and others, on a firmer principle, have pronounced, 
u that where a creditor has no other proof than the oath of the 
•* debtor to eftablifh his claim, there can be no pretext for 
** fufpending the w payment of it.’* The firft opinion however 
is the moll approved ; becaufe the neceflity of taking an oatn mult 
be confidered as an injury to tnoft men^particularly to perfons of 
refpedtability : and it is in order to avoid this, that the debtor 
fhould call witneffes to his difcharging the debt. 

All debts or obligations of whatever naiure become immediate¬ 
ly due and exigible upon the death of the debtor; but the deceafe 
of a creditor, according to the prevalent opinion, has no fuch 
effea in law. Upon the firft maxim all our lawyers are agreed, 
and the principle of the decifion is this ; that if the poffeffion of the 
heirs, and their power over the eftate, were authorized before the dif- 
charge of their ancefWs debt, the rights of creditors would be in¬ 
jured ; whilft on the other hand it would be equally unjuft to fuf¬ 
pend the right of fucceffton in heirs until the debts or obligations 
of their anceftor fell due; more particularly, finee the diftnbution of 
inheritance is rendered dependent on the difeharge of the teftator s 
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debt by this exprefs text of the Koran, m After the legacies he 
“ may bequeath, and all his debts ftiall be paid Further, 
weie it otherwife, a transfer of the debt or obligation from the 
frith and perion of the deceafed to that of his heirs muft necefla- 
rily be inferred ; whereas agreeably to our law, no debt can va¬ 
lidly be transferred without the confent of the creditorf. But above 
all, the maxim is eflablillied by many exprefs and authentic 
traditions, of which the two following are fufficient-Jy deeifive : 
“ If a perfon be bound for a debt payable at a future period, 
“ and die before the expiration of the term, his debt becomes 
immediately due : and “ when a debtor or borrower dies, 
“ the debt or loan muft be immediately refunded.” With refpeft 
again to the fecond part of the maxim above ftated, viz. that the 
death of a creditor has no^ffeft in law to counteract the original 
fufpenlion of the debts which may be due to him, the principle 
on which it proceeds is this; that the radical nature of an obli¬ 
gation requires mutual adherence to the terms of it; and that an 
heir can only inherit the property or right of his anceftor as it 
Hands, which, in this cafe, is a right fufpended til] a future period; 
and confcqucntly the heir muft inherit it, fubjed to that fufpen- 
fion. An oppofite do<5trinc however has been maintained by 
H'jlubee $ and others, on the ground of this traditional report, 

“ When a man dies, all debts and obligations due, either to him, 

“ or by him, become immediately exigiblebut this report is 
confidered to be weak and unauthentic. 


* Vide Book of Inheritance, 
i Vide Book of Transfer of Debts. 

| Aboq Sul ah formed/ mentioned. 
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far ,;> * * . 

It is a prevalent opinion amongft our lawyers, that rights of . 
property cannot be loft by prefcription, or by a delay to claim 
and demand them, whether this delay be founded on a neceflary 
caufe or otherwife. Sudook however has maintained, that “ If 
** a perfon abandon his houfe, manfion, or ground, in the poflef- 
u fion of another, for the fpace of ten years, without fpeaking 
to, demanding of, or molefting, the pofteftor during all 
M this period, the right of fucli original proprietor is thereby 
11 entirely loft, and he can never afterwards be heard in any 
“ claim for its recovery.” In fupport of this opinion two 
traditional reports have been adduced, but they are considered 
as by no means authentic *„ 

It is unlawful for a guardian to lend out the property of his 
ward, unlefs it be manifeftly for the benefit of the infant to do 
fo>, as where he may juftly apprehend the lofs or deftrudion of 
fche property by retaining it in his own hands ; and even then it is 
incumbent on the guardian to be careful that the perfon to- 
whom the loan (hall be made, be opulent ; that a pledge be 
taken for 'the amount, and that witnelfes be called to atteft the 
deed. A tradition however is recorded, which authorizes a guar¬ 
dian to borrow for himfelf the property of his ward* but this 
authority is limited to a cafe where the guardian is in opulent cir- 
cumftances, and the advantage of the ward may be proved'^. 

___ — . 

* The decline of prefcription does not appear at all in the Htdaya. There are however 
various opinions to be found on this important queftion in other works of the oppofue Cotie, 
and the rood prevalent decitlon of that Code is in conformity 'with the doftrine firft above 
flated. The regulations of the Supreme Government of India refpefting it are calculated to 
prevent vexatious litigation, 
f Vide Book of Sale, page 1 6, 
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C H A P. III*. 

Of Debt incurred by Slaves, 

A Slave cannot legally acquire or poflefs any fpecies of proper¬ 
ty, although it bevelled in him by his matter, nor can he lawfully 
difpofe of his own perfon either by hiring himfelf to another, or by 
contracting debt, or coming under any perfonal obligation of w'hat 
nature foe'ver; and further, all ads or deeds relating to property 
which is even adually in bis hands at the time, fuch as file, gift, 
Joan, and the like, if they be executed without the authority of his 
matter, are abfolutely null and void. Slaves however are of two 
deferiptions Mdzoon , that is, licenfed by their matters to ad ; and 
Gheyr Mdzoon , or unlicenfed, that is, having no power or authority 
whatever. Refpe&ing the latter defeription, it is to be obferved, that 
they are univerfally debarred from every exercife of right, and can 
perform no ad or deed without exprefs authority from their matters 
except thofc of divorce and Khoo Id, to both which a (lave is com¬ 
petent by law, nor can they even accept a deed of gift or bequeft ; 
and all obligations of bail, purchafe, and the like, which may be 
executed by them are totally illegal and invalid* 

A Md zoon Have, on the other hand, having a licenfe from his 
matter to trade, may legally and validly perform every ad and 
deed which is comprehended under the term (Idejdriic) com¬ 
merce, or which is neceffarily conneded with the nature of it. 


This Chapter is taken from the 'Tithreen 
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He cannot therefore contract himfelf in marriage, nor hire him- 
felf to labour for another; and if any particular line of commerce 
or trade be pointed out to him, -he cannot legally exceed the 

> t - 

bounds of fuch a licenfe* by entering into a different line; nor 
can he devolve the licenfe upon his own flave to trade for him 
without a fpecial power to this effect from his matter. 

fill ,, mm li * ' I V i % y M l{ mm lip $ I > m^i m.? j 

If an unlicenfed flave borrow money or contract debt without 
an .order from his matter for fo doing, the debt which he may 
fo contra<tt conttitutes a perfonal obligation on himfelf, which 
is exigible in the event of his emancipation and fubfequent 
power to difeharge it, or otherwife is entirely loft; but it can 
never affedt the matter's right, by being attached to the bondage 
of the flave, or producing his fale for the difeharge of it. On the 
other hand, if a flave, who is licenfed to borrow, fliould contrad: 
debt, the perfonal faith of his matter is engaged for the amount, 
fo long as he may retain the flave in his poffeffion, and alfo if he 
fell him to another; but if he emancipate the flave, the Shaikh 
upon this cafe has recorded two opinions; viz. in one of bis 
works, that the debt follows the freed-man himfelf, and in ano¬ 
ther, that it is ftill binding on the matter. The decifion in 
cither way is fubjed to difficulty and doubt. 

If a flave, having a licenfe to trade, contract debt for this pur- 
pofe, his matter is refponttble for the amount of it; but if it be 
contra&ed for any other purpofe than that of trade, it is like the 

* A licenfe expreffing one mode of trade is conftrued by the doftrines of Aboo Hones fa 
into a general power.—Vide Hedaya, Vol. Ill, page 497 
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&bt of an unlicenfed (lave. Some authors have in this cafe 
maintained, that the creditor may demand the perfonal labour of 
the flave in fatisfa61ioa of his debt, but their opinion is totally 

. ; -jt f : * • 5 i* j' 1 ^ \ t \ (|> , 1 ( i ( ’' , k iUVi’‘V T*; /»'V m f T'hV'^ 

groundless. 

If the matter of a licenfed {lave die, the debts of the Have rauft 
be difeharged from his eftate ; and if the ettate fall (hort of the 
general debt, the creditors of the Save are on a footing with the 
other creditors of the dcceafed, and ftiare in the fame pro¬ 
portion. 

If a flave be licenfed to trade in a particular line, and of his 
own accord adopt another branch of commerce, all debts which 
he may contract for the latter purpofe, arc perfonal obligations up¬ 
on himfelf, for which bis matter is in no degree refponfible* 

Ip an unlicenfed Have purchafe any article of property, or ob¬ 
tain a Kurz loan, the contrad of purchafe or loan is totally null 
and invalid, and the feller or lender has a right to reclaim his mer- 
chandife or loan wherever he can find it, whether in the poflef- 
fion of the flave or of his matter. If however the property perifh 
in the hands of the Have, it mutt merely conftitute a perfonal 
obligation on him to reftore a fimilar article, or the value, in the 
event of his future emancipation ; but if it perifh in the hands of 
the matter, the owner may come upon him for a flmilar article or 
the value, to be immediately paid ; unlefs he choofe to preferve 
his recourfe againft the flave, in the event of the flave’s future 
emancipation and. wealth, which is necefTarily alfo in his 
option. The decitton in this cafe, it is to be obferved, proceeds 

upom 


upon the principle which we confider to be eftablifhed in law, that 
a flave cannot legally acquire or poffefs any property, and confe- 
quently that the fale or loan of any property to him maft be ab- 
folutely null and void; whence it follows, that the feller or lender 
is entitled to refurhe his property wherever he may find it, and 
that the perfon in whofe hands it may perifh, mud be accountable 
to him, in the fame manner as if no fale or loan of it had taken 
place. With thofe lawyers therefore who conteft the above prin¬ 
ciple, and who maintain that a Have may acquire property, the 
fale or loan to the flave in this cafe would be held to be legal and 
valid, and the feller or lender would be confidered as having a 
title to reclaim the property from the flave fo long as it remained 
in his hands, or, if it perilled, to have eventual recourfc againft 
him for a fimilar article, or the value, after his emancipation; but 
if it came into the mailer’s hands, the feller or the lender could ne¬ 
ver reclaim it from him, and could only have reeourfe againft the 
flave in the event of his emancipation and future opulence. 

If a mafter authorize his flave to make a purchafe, with¬ 
out fpecifying the terms on which his bargain fhall be con¬ 
cluded, in this cafe the law conftrues the licenfe to be that of a 
purchafe for ready money ; but if he authorize it to be made on 
credit, it is equally valid and binding, and the mafter is hound for 
the price. Further, if the mafter have advanced the price to his 
flave, and it perifh in his hands, he (the mafter) is neceffarily ref- 
ponfible for the lofs. 

If a mafter authorize his flave to become furety or give bail for a 
third party, and the flave accordingly do fo, it is a matter of doubt 

amongft 
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amongft our lawyers, whether this obligation be connected with 
the labour of the flave, fo as to afteft in a certain degree the maf- 
ter’s right, or be merely a perfonal obligation to take effect after 
the flave’s emancipation *. 

Ir a Have commit a crime or offence, and it be duly eftabliflv- 
ed againft him by proof, the offended perfon may demand 
retaliation if the crime be of a nature conferring this right, 
and he may alfo remit the punifhment for a compenfation ; in 
which cafe the amount becomes a debt chargeable on the bondage 
of the offender, unlefs it be voluntarily paid as a ranfom by his 
mafter. In like manner if the offence be of a nature which is 
legally expiable by fine, or which requires merely a pecuniary 
compenfation, as in the cafe of accidental offence, here alfo the fine 
or compenfation muff be chargeable on the bondage of the offen¬ 
der if not paid by his mafter ; whereas the refponfibility for pro¬ 
perty damaged or loft by a Have can never be attached to his 
mafter, and induces merely a perfonal obligation on the Have in 
the event of his future emancipation -f. If on the other hand the 
crime or offence of a Have be not eftabliftied by proof, the mere 
ccnfeflion of the offender can never in law be received to the pre- 


* The above queftion more properly belongs to the title of Bail, where the decilion 
may be referred to. It is not however there treated in a manner fo foil as its importance 
w#uld fee m to require, and the Commentator on the SBuraya from which the firft part of the 
Book of Bail has been copied into this Digeft, has accordingly taken a more extenfive view 
of the cafe, which he concludes with pronouncing a third decision cffentially different from 
both the above, viz, that the obligation of a Have thus contrafted with the authority of his 
mafter, is binding upon the mafter alone, and not even limited in its effeft to the extent of 
the flave's labour. This litter decifton is in conformity with the opinion of Aboo Kvnek. 
l* a, as may be gathered from the Hedaya, Vol. Ill, page 5*02-3, 

f Refponfibility for property deftroyed by a Have attaches to the mailer agreeably to Aboo 
JHuneefa—-V ide HedqjUt Vol. Ill, page 502. 

j udice 
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juclicc of bis matter, and confequently it does not found any legal 
claim, either of retaliation of fine, fo long as he continues a flave, 
but' merely ettabliflies a perfonal obligation in the event of fubfe- 
quent manutniflion. This principle, it is to be obferved, univer- 
fally applies to every crime or offence which may be committed 
by a flave j whether it be punifhable by retaliation, compenfation* 
or fine. 

If a fl ave make a confeffion of theft, the fentence of the law', 
for the amputation of his hand, cannot be put in force 
whiltt he continues a Have; nor can any claim for reftitution or 
compenfation be heard on account of the goods which he 
confeffes his having flolen, although they fhould he found in his 
pafleflion* : the' crime with all its effeds merely follows the flave 
in the event of his future emancipation* 

If a flave, being licenfed to trade, acknowledge a debt con- 
traded for this purpofe, to be due to a third party, this *acknow- 
ledgment mufl: be received ; but if for any purpofe which was not 
included in the licenfe, the acknowledgment can have no force 
in law. Further, in the firft cafe, where the acknowledgment 
mufl be received, if the flave have property in his hands fufficient 
to difeharge the obligation, that property may be fo applied ; 
but otherwife the deficiency cannot be claimed from the mafler, 
and forms merely a perfonal obligation, exigible in the event of 
manumiflion as before. 

* Becaufe it is a general principle of hw, that an unlicenfed flave can make no'confeffion 
to the prejudice of his mafler; and confequently the goods are held not to be flolen, but to be 
the property of the flave’s mafler, until the owner cftablilh his right to them by proof. 
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Silence or tacit observance of a mailer cannot lawfully be 
conftrucd into a licenfe or authority to his Have. Thus, if a {lave 
of his own accord engage and perfevere in trade, and the mafter 
fail to interdid, or to prohibit him from fo doing, ftill the Have is 
not to be confidered as Mazoin or licenfed ; nor is the mafter by 
any means to be confidered as liable for the debts or obligations 
which he may contrad*. 

The licenfe granted to a flave, is not abrogated by the flave’s 
abfeonding, according to the prevalent opinion ; but it is by his 
being fold. 


* The tacit obferrance of the mafter is pronounced to be adequate to an exprefs declaration 
'by the doctrines of the other fed—Vide Hedaya, Volume III, page 494. 

t -An oppolite decifion is maintained by Aaob Hu nee f a — Ibid, page 50,& 
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UHN implies a fecurity or confirmation of a debt due to 
the Mortuben'f , or perfon who receives it; and requires 


* The firft three Chapters of this Book are taken from the ShurAya, and comprife what the 
author of that work has divided into five flidrt fedions; the firft Chapter anfwering to his firft 
S^dion, and the fecond and third to his four laft. 

+ Participle adivc of a verb of the- fixth conjugation from the root Kuhn. The definition 
in the original is extremely clofe and obfeure, and by no means fo fatisfadory, even with the 
Commentator’s diftufe expofition of it, as that given by the author of the Tuhreer. From the 
original text of the Shuraya, it is impoffible to-difeover whether.the author meant to confider 
Ruhn, as the thing given, or, as the con trad executed, in fecurity of the creditor's claim; for both 
thefe fenfes are included in the word Ruhn, which literally is fignificant, as an infinitive, of the 
“ a f »f detention, or, as a participle paflive, of the thing detained-,, and accordingly the author 
of the Tuhreer has in that work, adopting the latter application, defined Ruhn to be « property 

“• as a fecmity for a debf >” T* 4 n*, applying the word as an infinitive, ha. 

delirxd it to be « a contrad prelcribed by the law, as a fecurity or confirmation of a debt.” 
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declaration or tender, and acceptance or content. By declaration 
is meant, every expreffion which demonftra-tes the placing of an 

article in pawn, as 44 I have pawned this article with you,”_“ this 

“ article is to remain as a fecurby with you,” and all expreflions 
which convey a fimilar fignification; but if a perfon be incapable 
of utterance, his fign is confidered to be fufficient; or, if in fuch 
circumftances, he write a declaration with his own hand and his 
intention of pawning be known at the time, this alfo is valid 
and binding. By acceptance again is underilood the acquiefcence 
of the creditor in the above declaration. Moreover, contracts of 
pawn are authorized in a fixed place of rdidence, as well as 
when the parties may be on a journey *. 

It is a queftion upon which our lawyers have differed in opi¬ 
nion, whether feizin be indifpenfable, or not, to the completion 
of a contract of pawn. Some maintain that it is not required; 
others confider it to be indifpenfable, and this latter opinion is 
the mod approved. Further, the feizin of the pledge mud be 
made by the authority of the pawner, for if the creditor take 
poffedion of it without an order from him, the contract is {till 
incomplete; and in like manner if the pawner authorize the feizin 
of the pledge, and afterwards retrad that authority before the 
aflual feizin , the contrad of pawn is incomplete. Again, if 
the contrad have been duly concluded, and previoufly to the 
feizin of the creditor the pawner become infane, faint away. 


* Some lawyers of the oppose fe& maintain that pledges are unlawful, except on a journey, 
by reafon of this text of the Koran : « And if ye ht on a journey and find no writer, let 
« pledges be taken;” from which they infer the converfe of the propofition, viz. “ that 
“ where a writer can be found, a pledge niuft not be taken.” - • 

or 


\ 
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or fuddenly die, in all and each of thefe cafes the contract is 
necefiarily invalid. Conftant pofTefiion, on the other hand, of a 
pledge is not neceiTary to the (lability of the contrad ; for if after 
Jeizin of the pledge, the creditor return it to the pawner, or 
admit of his uling it as before, the article is not excluded from 
the nature or condition of a pledge, but is equally fubjed 

to the creditor’s claim as if it had remained in his pof- 
feffion. 

If a perfon pawn an article which is already in the pofieffion 
oT the pawnee, this contrad is valid and binding, although the 
article have been ufurped, becaufe the feizin is obvioully efta- 
blithed ; but if the thing pawned be abfev>t ta vme, and nei¬ 
ther in the pofTeflion of the debtor nor of the creditor, it cannot 
validly become a pledge, until it be produced to the creditor or 
to his agent, and regularly taken pofTefhon of with the debtor’s 
confent. 

If a pawner acknowledge his having given feizin of the pledge, 
and the falfehood of this confefllon be not known to the judge, it 
miift be received in confirmation of the contrad; and if the 
pawner afterwards retrad, his retradation cannot be permitted; 
but if he allege collufion with the creditor, for the pur- 
pofe of obtaining evidence to a deed which did not ac¬ 
tually take place, this allegation mutt be heard, and, according 

to the general principles of law, muft be refuted by the pawnee 
upon oath. 

It is unlawful to furrender a (hare of any joint property as a 

pledge. 
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pledge, without the confent of the copartner, whether the property 
be moveable or immoveable % 



C fl A P. II, 


Of the Conditions required in a Pledge, and of the 
Rights for which Pledges may be taken. 

It is an abfolute condition to the validity of a contraft of pawn, 
that the fubjeft of it, or thing which is pledged, be cffential -f- 
property, capable of JecziYL, and the fale of which is authorize 1 
whether it be joint property, or feverai, mat is, held in partnerftiip, 
or by one proprietor,alone. If, therefore, a perfon pawn a debt, 
the contiaft is utterly invalid; and, in like manner, if he pawn 
the ufufrud: of any fubjeft, fuch as the rejidence in a houfe, the 
fa vice of a flave, or the labour of a quadruped, the contra# is 
altogether null and void. Whether again a Modubbur % Have 
may lawfully be pawned or not, is a queftion which is liable to 
doubt: but the mod approved opinion would decide it in the ne¬ 
gative; becaufe, to pawn the bondage of the Have would be to abro¬ 
gate the deed of Tudbeer , or declaration of freedom at his matter's 


* Aboo Hukeef a prohibits the pawn of any joint property even to a copartner in it— 
Vide 11 e day a ) Vol. IV, page 204. 'Hie Englifh verfion however of the paflages which are 
here referred to, is extremely inaccurate, and the Tranflator’s authority in Hating the opppfite 
decilions of the two fedfs mud, in general, be looked for rather in original Arabic works, than 
in Mr. Hamilton’s tranfhtion. 

+ Arab. Am, which is here ufed in a different fertfe from that explained in the Note + to page - 
60, viz. (fence oppofed to ufufruil inftead of debt, , 

£ Vide page 71, 


death. 
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death. Some authors however have maintained, that if the fer- 
vice of a Modubbur Have. be pawned with an exprels refervation 
of his fight of freedom at the pawner’s death, this contract is le¬ 
gal and valid, by reafon of a tradition which they quote, authori¬ 
sing the fale of a Modubbur*s fervice. To this it has by others 
been replied, that as a fale of ufufrud frngly is invalid, fo alfo 
is a contract of pawn, and this latter opinion is the moft conform¬ 
able with general principles of law. 

If a perfon pawn an article which is not his own property, the 
’Validity of the cOntrad is dependent on the future confent of the 
owner of the pledge ; and, in like manner, if a perfon pawn an ar¬ 
ticle, which is partly his own and partly the property of another, 
this contract is valid to the extent of the pawner’s fhare, and de¬ 
pendent as to the remainder upon the future confent of. his 
partner. 

If a Mohhmmudan pawn wine or intoxicating liquor, it is in- 
ivalid, although the pawnee fhould be a Zimmee; and if a Zimmee 
pawn wine with a Moluimmudan, this alfo is invalid, though the 
pledge be lodged in the hands of another Zimmee as trulleet 

It is unlawful to pawn tributary lands**, becaufe they are not the 
determinate property of any individual. The buildings anti trees 
however, which may bee reded or growing on fuch lands, may legally 
and validly be pawned. In like manner, it is unlawful to pawn 
any article which is incapable of ftizin , fuch as a bird in the 

* Arab, drz-ool-khiiraj, i. e. lands taken in war and afterwards given up by the Imam to the 
compered, they paying a tribute for the fame to the faithful. 
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air, or a fifh in the water and the like^ in the fame manner as the 
pawn of an article, * which is capable of Jtizin but is not furren- 
dered to the pawnee, is Hill incomplete and invalid. Further, 
if a perfon pawn a Mohummudan flave, or a Koran, with an 
infidel, this contract has by fome authors been pronounced to be 
invalid; but others have maintained that it is valid, and that 
the pledge in fuch a cafe mud be lodged with a believer $ which 
latter decifion would appear to be the mod corred. Appropria¬ 
tions can never legally be pawned. 


An article pur- 
chafed may be 
pawned by the 
buyer during the 
period of option* 


If a perfon purchafe any article of property, and dipulate 
for an option of annulment during a given time, either to him- 
felf or to the feller, or to both, he is neverthelefs entitled to 
pawn the article immediately on the conclufion of the purchafe, 
becaufe the transfer of property by fale is edablidred by the con- 
trad alone*, according to the mod approved opinion. 


An apodat# 
flave and a cri¬ 
minal may be 
pawned. 


It is lawful to pawn an apodate flave, whether he have been 
born in the true faith or not, as alfo a flave who has committed 
an offence, if the offence have been accidental j but in the cafe 
of a wilful offence, the quedion is liable to doubt, although the 
validity of the contrafil of pawn is the mod approved decifionf. 


Property of * pe* 
irifiuble nature 


Property of a perifhablc nature, or which is likely to de¬ 
cay before the period of payment and redemption, cannot, ac- 


* Vide Book of Sale, page 47. 

t This queftion has been fully treated in the Book of Sale, page 20-21, and the arguments, 
which are there adduced refpe&ing the validity of the fale of an offending Have, apply with 
equal force to the queftion of his being pawned, 

cording 
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cording to feme authors be pawned, unlefs with a conditional 
power to the pawnee of felling it whenever he may think proper. 
By others again i-t is maintained, that the contrail of pawn in this 
cafe is valid, whether the power of felling be ftipulated for or not, 
and that the pawner may legally be compelled to difpofc of the 
article by fale whenever the lofs of it may be apprehended. 

The rights, for which pledges may be given and received," are, 
in general, every eftablifhed debt or obligation, fuch as the amount 
or fubjedt of a Kurz loan, and the price of an article fold. It 
is unlawful therefore to give a pledge as a fecurity for any debt, 
or for the performance of any obligation, the caufe or ground of 
which is not exifting at the time, fuch, for example, as the. 
amount of a fum to be afterwards borrowed, or the price of an 
article to be afterwards bought ,* and even though the caufe or 
ground do exift, if it be not legally eftabliihed, as in the cafe of 
a fine for an offence before the nature and extent of the offence 
be afeertained *» the giving or receiving of a pledge is totally illegal 
and invalid, s It is lawful however to give a pledge for the pay¬ 
ment of every yearly inftalment of a debt, after the period of a 
year fhall have elapled; but not for the payment of a reward f 
promifed for the recovery of property loft or ftrayed, before the 
actual reftitution of the property ; though after the reftitution it 
is fully authorized. In like manner it is unlawful, according to 
fome lawyers, to receive a pledge for the ftipulated ranfora of a 

* The ground of decifion in this cafe will be underftood by a reference t* the Book of 
Junajat or offences. 

+ Arab, Jaaltti —Vide Book of Jaalut. 
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Have in a deed of Ketdbut* ; but the legality of receiving if, in 
this latter cafe, appears more conformable with the general prin¬ 
ciples of law, fubjedb, however, to the future annulment of the 
contract of pawn in cafes of conditional Ketdbut , fhould the deed 
of Ketdbut be afterwards diffolved. 

It is unlawful to receive a pledge as a fecurity for any right 
or obligation which from its nature cannot be difeharged by the 
file or appropriation of the article pledged, fuch as a contraa of 
hire conneCled with the ferfon of the hirer, as where a perfon 
may b himfelf to ferve another; but it is lawful to receive a 
pledge for the due performance of any work which may be un¬ 
dertaken for in general terms, without reftri&ion to the perfonal 
performance of the debtor. 

Ir a perfon, being indebted in a particular amount, depofit a 
pledge with his creditor as a fecurity for that debt, and afterwards, 
borrowing a further fum, declare the pledge to be a fecurity for 
both, this is legal and valid* 


* Vide page 71, and Book of Mohatubut, in which the grounds of this decifion, and of the 
different opinions on the queftion which i* here ftated, will be found to be illuftrated at confi¬ 
gurable length. 


CHAP. 
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CHAP* lit 

Of the Pawner and Pawnee* 

It is an abfolute condition to the validity of a confrad of 
pawn, that the pawner be of mature age and intellect, free and 
unreil rained in the exercife of his rights j for if any violence or 
compulfion be ufed over him, the contrad is not held to be le¬ 
gally concluded. It is lawful, however, for the father or guardian 
of a child, to pawn any part of his property, as a fecurity for a debt 
which may be contradled from neceflity, for the benefit or advan¬ 
tage of the ward; as in the cafe of a houfe falling into decay, 
which the guardian may with to repair, or of an article, for the 
prefervation of which from entire deftrudion, or even partial lofs, 
fome expenfe maybe required; in which cafes the guardian may 
lawfully pawn any part of the property which he thinks it ad- 
vifable to part with, provided the prefervation of the article be 
mofl beneficial for the ward. 

It is further an indifpenfable condition to the validity of a con- 
trad of pawn, that the j pawnee or creditor be of mature age 
and intellect, free and unreftrained in the exercife of his rights ; 
but it is lawful for a parent, or guardian, to take pledges for 
debts which may be due to the child, or ward. On the other hand, 
it is unlawful for a guardian to advance any part of the pro¬ 
perty of his ward, on account of a Suluf* purchafe, taking a 
pledge for the delivery of the goods ; unlefs an obvious advantage 
is to be gained by fuch tranfadion, in which cafe it is permitted 
by the law, in the fame manner as a fale upon credit of the pfo- 

* Vide Book of Sale, .Chap. X, page 149, 
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perty of a ward is authorized, when an- augmentation of the price 
and a pledge may be obtained by thus poftponing the payment. 
Again, it is unlawful for a guardian to lend out the property of 
his ward upon the fecurity of a pledge; unlefs the benefit o£ fo 
doing be eftablifhed, as where the guardian may have reafon to 
apprehend its Iofs from fire,, water, robbery, or any funikr dif- 
afler; in which cafe he may lawfully lend it upon pledge, or even 
without this fecurity, if f U ch cannot be obta-ned, provided the 
borrower be a refponfible perfon. 

I* the pawnee, or receiver in a contr-ad of pawn, fiipukte foe 
a power of agency, either to himfelf or to another perfon, for the 
purpofe of felling the pledge, or, if he provide that the article fhall; 
be lodged in the hands of a third perfon of chara&cr and credit,, 
fthefe provifions in a contract of pawn are perfedly legal and 
binding, and the pawner cannot afterwards tetrad the power 
which is thus given; but if he die, the agency is ofncceffity dif- 
folved* though not fo the eontrad of pawn, which continues, 
equally valid.as before. Again, if the pawnee die, bis power-of 
agency is neceffaiily diffolved, and cannot defeend with the 
pledge to his heirs, unlefs it have been exprefsly fo provided 
in the contrad. The fame exadly is the cafe where the commif- 
fion or power of agency may be provided for. a third patty, and 
he die without difpofing of the pledge. 

If a pawnee die, leaving the pledge amongft his effeds, but un- 
difiinguifhable from his own property, it is to be confidered 

°/ nature is-not held to bc diffblved by the death of the pawner, agreeably 
Ho the doctrines of the oppofite fe£t,—Vide Hedaya , Vol. IV, page 230, 

as- 
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as a part of the deceafed’s inheritance, till it be fpccifically clai¬ 
med by the pawner and eftablilhed to be a pledge. 

It is lawful for a pawnee to pmchafe the pledge himfelf, as well 
as to fell it to another; and in cafes either of the death or infol- 
vency of the pawner, his right over the pledge in his poffeilion, 
to the extent of the fatisfa6lion of hfe debt, is held to be prefera¬ 
ble to thofe of ail the other creditors; but if the value of the 
pledge fall fhort of the amount of his debt, he can only rank, as' 
to the balance, on an equal footing with the other creditors.. 

A pledge is considered as a trufl: in the hands of the pawnee, 
and he is not refponfible in the event of its Iofs; nor is any part of 
his debt thereby cancelled, unlefs the lofs or definition of the 
pledge have proceeded from his own negletfl or tranTgrelfion*: 
but if he make any ufe of the pledge, fuch as riding an animal 
which may be pawned to him, refiding in a houfe, or letting it to 
another, he is in this cafe not only refponfible to the pawner for 
any lofs that may enfue, ‘but alfo for the rent or hire of the pledge 
during the time of its being fo occupied. If, however, the thing 
pledged (as in the cafe of an animal) require to be maintained at 
feme expenfe, the pawnee may expend what may be necefiary for 
this purpofe, and place that expenditure to the account of the ufe 
which he has enjoyed, or of the hire which he has received. 
Some authors have limber maintained, that where a pawnee 
thus defrays the expenfe of fupporting the animal, he is legally 
entitled either to ufe it, or at his own option to refrain from 
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• The reverfe of the above decifion is maintained by the oppofite feft, vide Hedaya, Vol, IV, 
page 190, where the pawnee is declared refponfible for even the accidental; l©f»| of the pledge 
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tiling it, and to demand from the pawner the expenfe of its fup- 
port. 


It is lawful for a pawnee, in the event of the pawner* *$ death, 
to conceal his having the pledge in his pofldlion, and to apply it 
in fatisfadion of his debt, it he have juft caufe to apprehend the 
denial of the heirs, and want proof to eftablitli the debt againft 
them ; but if he have once acknowledged his holding the pledge, 
and claimed the debt to which it wasoppofed, the decifion of law 
cannot in this cafe fupport his pofTeftion of the pledge, till he ad¬ 
duce proof by witnefles of the juftice of his claim; but he is en¬ 
titled to demand an oath of the heirs, if he aflert their knowledge 
of the tranfa&ion. 


If a pawnee have carnal connexion with a female Have who 
has been pawned to him, againft her will, or by compulfton, he is 
refponfible to the pawner, for a tenth or twentieth part of her 
value, or, according to fome lawyers, for the amount of her 
ordinary dower'*; but if the Have be con fen ting to his enjoy¬ 
ment, the pawnee is not relponiible to the pawner for any 
thing on this account. 

If the pawner and pawnee agree to place the pledge in the 

hands of a third party of juft and upright charader as their truftee, 

U is lawful; and this perfon may at any time reftore the pledge to 

them, or make it over to fome other perfon by their mutual con-' 

fent: but Ire cannot furrcndefiit fo long as they are in exiftence, 

either to the judge or to any other perfon without their authority ; 

... . . .. . . .. . .- ■ - ■ ———■ 

* Vide Bock of Sale, Page 140 , 
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Snd if he do fo, he is refponfiblc. If however the parties wanton¬ 
ly conceal themfelves, the judge may take pofTeflion of the pledge ; 
but if the parties be abfent from neceflity, and the truftee, without 
a juft caufe, furrendcr the pledge to the judge or to any 
other perfon, he is perfonally refponfiblc to the parties for any 
lofs that may enfue. The fame exa&ly is the law where one 
only of the parties may be abfent: but if the truftee can fiiew 
good caufe for the immediate furrender of the pledge, he may 
make it over to the judge, but not to any other perfon without 
the authority of the judge ; for if he do fo he becomes rcfponftble 
as before. Again, -if the parties fhould appoint two perfons of 
juft character to take charge of the pledge, this charge can never 
lawfully be devolved upon any one of them fingly, even by the 
authority of the other ; and if it be, they are both equally refpon- 
lible for any lofs that may enfue. 

If a pawnee fell the pledge, or a truftee fell it and deliver 
the price to the pawnee, and a defeeft or blemifti be afterwards 
difeovered by the buyer, he (the buyer) has in this cafe no 
rccourfe againft the pawnee; but if the pledge be afterwards 
difeovered not to have been the property of the pawner, but of 
fome other perfon who claims it from the buyer, he (the buyer,) 
is in this cafe entitled to demand the reftitution of the price frorp 
the perfon who had fold the pledge to him. 

If the holder of a pledge die, the pawner may legally 
objc& to its remaining in the hands of his heirs, and they are 
not in this event entitled to retain it ill their pofTeftion. If 
therefore the pawner and the heirs agree to place it with a third 
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perfon as their truflee, this may accordingly be done; but other- 
wife it muft be furrendered to the judge, who may deliver it in t-ruft 
to any perfon of his own choice whom he considers to be w orthy 
of his confidence. It is further the province of the judge, if a 
truflee be guilty of fraud, to remove the pledge from his pofTef- 
fion, and to place it in the hands of another perfon chofen by 
fcimfelf, if the owner and pawnee differ in their choice of a 
perfon for this purpofe. 



CHAP. IV*. 


Of the Laws of Pawns. 

If a pawnee diflolve the contract of pawn, or make a transfer 
of the debt for which it was given ; or, if the pawner difeharge 
the debt, or the pawnee acquit him of it, the pledge is 
held by law to be redeemed, and to become a truft in the 
hands of the pawnee, which he is not bound to reftore unlefs 
it be demanded by the pawner; but if the pawner difeharge 
only a part of the debt, or the pawnee acquit him of a part 
of it, this has no eflfed whatever to diffolve the contraft of pawn, 
nor to redeem any part of the pledge; and on the contrary, the 
pawnee is flill entitled to detain it entirely, as a fecurity for the 
remainder of his debt, be the balance ever fo fmall. 

If a perfon pawn an article which has been ufurped from him, 
with the perfon w r ho has fo ufurped it, the contract of pawn is 


valid. 


* This Chapter is taken from the Tihrteu 
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valid, but the refponfibility which was induced by the ufurpation 
is not thereby removed, although the owner of the article autho- 
rize the fdzin of it as a pledge; but if the owner firft receive it 
from the ufurper, and then depofit it with him as a pledge, the 
refponfibility for the former ufurpation is thus obviated and 
removed, as it is alfo by the formal acquittance or exemption of 
the owner, though he do not take poffefiton of the article, and 
by the fale of it to the ufurper, whether it have previoufiy 
been pawned or not. The fame exactly is the law, with re¬ 
gard to every article of property which may be pofiefted under 
an invalid contract of fale, and afterwards pawned with the buyer; 
but in the cafe of an Areevt, or commodatum loan, the fubjedt of 
which may fubfcquently be pawned, there is no refponfibility 
whatever, unlefs it have been provided in the contra& of loan that 
the borrower fiiould be refponfible for the lofs; in which cafe, 
as before, the refponfibility can only be removed by a formal 
acquittance of the lender; but, on either fuppofition, the right of 
ufufrud in virtue of the loan muft neceftarily be loft to the pawnee, 
by the article being converted into a pledge. 
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If a perfon pawn two articles for a Jingle debt, and one of the 
articles perifii before the Jeizin of the pawnee, the con trad 
in this cafe is annulled as to that article which has peri filed, and 
is valid with refpea to the other, which continues as a fecurity 
for the whole debt. Further, if the articles have been pawned, 
in confequence of a provifion in a contraft of fale, as a fecurity 
for the price, the feller has an option of annulling the fale, or 
of abiding by it with the partial fecurity which remains in his 
hands. And if one of the articles fo pawned peril'll after fdzin 
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of the pawnee, the rule of law is the fame; with this 
diftin&ion, that, in the latter cafe, the feller can have no option 
of cancelling his fale, nor can he demand, in any cafe, a new 
pledge in exchange for that which has perifhed. 

It is lawful for a perfon to pawn a female Have with whom 
he has had carnal connexion j and if {lie afterwards appear to be 
pregnant, and produce a child either within fix, or beyond ten 
months from the date of her connexion with the pawner, the 
contract of pawn is confirmed, and the bondage of the offspring 
is eftabliflied ; but if the flave produce a child after fix months 
and within ten from the date of her connexion with the pawner, 
the child is necefiarily free, although kill this does not induce 
the redemption of the mother, nor alter in any degree the con¬ 
dition of the pledge. It is otherwife in the cafe of a pawner’s 
acknowledging his connexion with the flave before the contra& 
of pawn ; for here, if we prohibit the pawn of an Omm-e~Wul'ud * 9 
the contract rauft be held to be invalid ; whereas an acknowledg¬ 
ment of connexion made fubfequently to the contraft cannot 
affect the validity of the pledge, though it conftitute the flave 
an Omm-e-Wu/ud, and prevent her being fold for fatisfadlion of 
the debt, fo long as her oilspring {hall be alive. 

The pawner and pawnee are bath equally debarred from ufing 
or exercifing any right of property over a pledge ; and milker 
of them is by law entitled either to fell k, or to beftaw it as a 
gift, to let it out to hire, or to refide in it, nor, in the cafe of a 

* Vide explanation of this term, and reference to the laws regarding it—Book I, page 19. 
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ffcmale flave, carnally t 
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F the pawner do 


carnally enjoy his female Have, he is guilty of an illegal adl 
whether flie be capable of childbearing or not; but this a£l 
does not fubjed him to the punifhment of whoredom, nor to 
the dower of the flave, nor to any claim for compenfation, 
nnlefs a lofs or diminution of the ftave's value be occafloned, as 
in the cafe of a virgin, by deflouring her, or by Efzaa*; in 
which cafes, he k refponfible fora compenfation for the da¬ 
mage fuftaincd, and this compenfation mull be added to the 
pledge as a further fecurity for the debt. Again, if he render the 
flave pregnant, flie becomes in this cafe an Omm-e-lVulud t but 
is by no means excluded from the condition of a pledge, whether 
(lie pawner be wealthy or indigent; and the only cffe&s of preg¬ 
nancy are, that in the event of the flave *s producing a living child, 
fhe cannot legally be fold in fatisfaflion of the debt fo long as 
her offspring (hall be alive; and that, if fixe die in child 
bearing, the pawner is refponfible for her value to be 
depofitcd with the pawnee as a pledge; but whether this 
value fhould be calculated at the time of her death or of 
her pregnancy, or be the higheft value which file bore in the 
intermediate time, is a queftion which is liable to doubt. If a- 
gain a partial diminution only of her value be occasioned by her 
childbearing, this lofs muff be compenfated by the pawner, and the 
compenfation mull be depofited as a pledge in additional fecurity 
for the debt. Further, with regard to the effect of pregnancy in 
preventing the fale of a pawned Have during the life time of her 


* Fu«a literally fignifies aa open plain, and F/zaa therefore as a derivative of the fecond 
conjugation of increafe from that root would literally imply, « to widen or extend ”—?The legal 
acceptation of the term in this place is “ Utrumque meatum natural in altero coatycere fatUtts r 
congrejfuill . 
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offspring, it is to be obfervcd, that this effrdt is by no means 
unanimoufly admitted by our lawyers, but on the contrary, 
fame authors have maintained the legality of her being fold, by 
leafon of the priority of the right of the pawnee to her claim 
of eventual freedom ; if, therefore, this latter decifton be approved, 
it follows, that where the.debt is equal to the full value of the 
flavc, {he maybe fold in fatisfa&Un of it; but if her value 
fhould exceed the debt, a portion of her bondage muft continue 
to be the property of the pawner, and cannot legally be fold, if 
a purchafer to the extent of the debt can be found ; consequently 
a part of the bondage mult be redeemed from the condition of 
a pledge; and in the event of the pawner's death, the (lave muft 
to that extent be free, and partly the property of the buyer, for 
whom emancipatory labour mull be performed : but in no cafe 
can the expenfe of general or complete freedom be chargeable 
againft the pawner's eftate after his death ; although, if during 
his life time the flavc were to return to his pofteffion, her right 
to complete freedom as an Omm-e-Wiilud , would again be eftab- 
1 iflied as before. All that is above dated proceeds upon the 
fuppofition of a pawner’s cohabiting with his flave, without the 
eonfent of the pawnee. Where again he may cohabit with her by 
authority of the pawnee, and the pregnancy of the Have may enfue, 
file becomes in this cafe an OmTn-e-JVulud as before, and continues 
to be held as a pledge; but the pawner is in no degree 
refponfible for any compenfation in the cafe of her value being 
diminifhed, nor for the value, in the event of her death in 
childbed. Further, if the pawnee retradt his eonfent to the 
pawner's cohabitation with the flavc, fubfequently to his having 
<once enjoyed her* this retractation Is of no avail in law; but if 

he 


he rcfrad the licenfe prevloufly to the enjoyment, and the pawner 
know that it is withdrawn, the law in this inftance is precifely 
the fame, as if no fuch authority had been granted; whereas, if 
the pawner do not know that it is withdrawn, the law in this cafe 
muft be the fame as if the licenfe had never been rctraded. 

It is not permitted to the pawner of a female flav ,, to beat or 
punifti her whilft in the poffefTion of the pawnee, without his 
confent, for any fault which (he may commit, or tor the purpofe 
of admonition, or otherwise ; and it he do fo, he is refponfijle 
for any lofs or blemith which may enfuc; but it the pawnee au¬ 
thorize the chaftifement, no refponfibility entiles for the diminu¬ 
tion of value, nor even for the death of the Have, in confequencc 
of fuch punifhment inflided by the pawner. 

It is unlawful for a pawner to emancipate* bis Have while in 
pawn, and if he do fo, the validity of the emancipation is depen¬ 
dent on the future confent of the pawnee, whether the pawner be 
rich or poor. If therefore the pawnee refufe his confent, the deed 
of manumiffion is null, and the Have mud continue as a pledge; 
but if the pawnee confent, the deed of emancipation is valid, the 
contrad of pawn is annulled, and the pawnee cannot legally de¬ 
mand any other pledge in exchange for the {lave to be held as a 
fecurity for his debt. . If, again, the pawnee fliould neither 
ratify the deed of manumifTion, nor yet oppofe it, the pledge con¬ 
tinues firm as before; and if the (lave be afterwards fold in 
fatisfadion of the debt, the emancipation is thereby annulled : but 


* An oppoj&tc dcciiion upon this point may be fecn in the He Java, Vo I, IV, p. zy). 
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if by the fubfequent difcharge of the debt, or otherwife, a redernp- 
tion of the flave take place, there appears in this cafe fome diffi¬ 
culty to decide, whether the emancipation of the Have fhould now 
follow in virtue of the former deed, or remain fubjeft to the fu¬ 
ture will of the mailer. On the other hand, if a pawner eman¬ 
cipate his flave with the authority of the pawnee, the eman¬ 
cipation is legal and valid, and the contract of pawn muftr 
be annulled; confequently, if the pawnee afterwards retra£l 
his confent, the decifion of law muft be the fame as has 
already been dated in the cafe of carnal connexion. With regard 
again to the pawnee, it is to be obferved, that his emancipation of 
a Have is altogether null and void, although it fhould be ratified 
by the pawner; but if the pawner’s authority precede his ad, it 
is perfedly legal and valid. 

If a pawner, having carnally enjoyed or emancipated his flave, 
aflert the authority of the pawnee for To doing, but bring no proof 
of that authority, the word and oath of the pawnee muft be receiv¬ 
ed in refutation of the pawner’s aflertion • and upon his making 
oath accordingly, the decifion of law is the fame as if no fueh 
authority had been afferted : but if the pawnee refufe to make 
oath, the pawner mull be fworn in fupport'of his affertion, and his 
oath in the affirmative fupplies in this cafe the place of evidence 
to eftablifli the afient of the pawnee. Should he (the pawner) alfo 
decline to make oath, there appears in this cafe confiderable diffi¬ 
culty to determine whether or net the oath of the flave may be re¬ 
ceived. Again, if a difpute of this nature occur between 
the pawner and the heirs of the pawnee, the former failing to ad¬ 
duce proof of his affertion, here, the heirs can only be required to 

make 


i 


make oath as to their ignorance of the fad which is alleged ; but 
if the pawnee and the heirs of the pawner difpute, the former 
mufl fwear that he did not authorize the ad of the pawner, or 
the heirs muil make oath that he did. 


If a pawnee acknowledge his having confcnted to the pawner’s 
connexion with the flave, admitting alfo the fad of his cohabita¬ 
tion with her, and the fubfequent birth of a child within the legal 
period of geflation, but deny that the child is the pawner’s, this 
denial is not to be received, nor can the pawner be called upon to 
fwear in fupport of the child’s being his own ; but on the other 
hand if the pawnee deny any one of thefe four fads, his word and 
oath mud: be received on the failure of the pawner to prove them. 

If a pawnee carnally enjoy the female flave who is depofited 
•with him in pledge, without the confent of the pawner, knowing 
it to be illegal, he is fubjeded to the punifhment of fornication ; 
and the offspring of fueh a connexion is the pawner’s property 
as a flave. The pawnee is further refponfible for the ordinary 
dower of the flave, if he have enjoyed her by compulfion, or 
whilft afkep; but if with her own free confent, no dower can be 
claimed. This latter decifion however is liable to fome doubt. 
Again, if the pawnee affert ignorance of the prohibition of this 
ad, and his affertion be fupported by probability, the punifhment 
of fornication muff be remitted, and the offspring is his, and con- 
fequently free; but the pawnee In this cafe is bound for the value 
of the offspring at the period of its birth, and for the mother’s 
dower in cafe of violence only, not if enjoyed with her own con- 
fenty although file be ignorant of the prohibition. With rdjied 
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k> the rcfpOnAbility for the dower however, it is to be obfierved, that 
fhe more approved opinion with us would invariably fix the a- 
niount to be paid in lieu of it by the pawnee at one-tenth part of 
the Have’s value, if a virgin, and at half that portion, if not a 
virgin. All this proceeds upon the fuppofition that the pawner 
ihall not have given his content to the carnal enjoyment of the Have 
by the pawnee ; for if he have, the ad: of the pawnee is fully autho¬ 
rized by the law, and no punifliment or claim of dower can enfue, 
cither in the cafe of violence being ufed towards the Have, or of her 
own free will and confent ; and the offspring of fuch a connexion 
is further neceflarily free; but no refponfibility for its value can 
poflibly be attached to the father. The Shaikh however has main¬ 
tained in his Mufjfoot, that the confent or authority of a pawner 
is not fuflicient to render lawful the Carnal enjoyment of a {lave 
by the pawnee ; but this opinion obvioufly proceeds upon a fup¬ 
pofition that the word Itthlesl * fhall not have been made ufe of 
by the pawner in exprefling his confent. It is further to be ob¬ 
ferved refpe&ing the cafe of a pawnee’s cohabitation with a fe« 

* 

male Have by the confent or authority of the pawner, that the 
llave does not, in the event of pregnancy, become an Omm-e-Wuiud 
immediately ; but that, in the event of her afterwards coming into 
the real pofleilion of the pawnee as his property, this condition, 
and the eventual claim of freedom in virtue of it, are held to be 
dlablifhed in law. 


If a pawnee authorize the fale of the pledge before the period 
of payment and redemption, it is valid; and it is not neceflary in 
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* Literally rendering lawful, which is one of the modes recognized by the Sbeea law, for 
authorizing the enjoyment of a female Have by any other perfou than her mafter, —Vide Book 
of Marriage,—It is not permitted by the doftrincs of the oppofite feft, 
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ihis cafe that the price (hall be depofited with the pawnee, unlefs 
>ts being fo depofited as a pledge have conftituted a condition of 
the licenfe, in which cafe alfo the fale is valid as before, and the 
condition binding on the pawner; but he is not in confequence 
bound to make immediate payment of the debt, nor to difcharge 
it before the Stipulated period. Further, if a pawnee, having in 
general terms exprefled his confent to the fale, fliould after¬ 
wards allege, that his confent was mentally qualified with the 
condition of the price remaining with him as a pledge, this affertion 
»s inadmiffible inlaw; and again, if he alfert, that his confent to 
the fale was exprejsly qualified with a condition of immediate 
payment of his debt, and the pawner deny this affertion, alleging 
that the confent was unqualified, here the Shaikh is of opinion 
-that the word of the pawnee muft be preferred, becaufe, if he 
were to deny his confent altogether, and no proof of that con- 
fent could be adduced, his word would of neceflity be credited, 
and therefore it Ihouid alfo be received in difputes regarding the 
nature or quality of the confent which he confelles havin* 
£iven. This decifion however is liable to difficulty and doubt 
The fame arguments on both fides apply where the pawnee may 
affert that his confent was expreflly qualified with the condition of 
his detaining the price as a ( pledge* and the pawner may allege that 
it was general. Again, if a pawner authorize the pawnee to fell the 
pledge before the term of payment of the debt, the pawnee in this 
cafe is not entitled to ufe or to appropriate the price until the period 
of payment: (hall arrive : but if the authority to fell have been 
conferred after the lapfe of that period, the pawnee is entitled 
immediately to apply the price in fatisfa&ion of his debt. 
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If a pawnee, having firfl confented to the pawner’s felling the- 
article which is deposited as a pledge, fhould afterwards retradb 
that confent when the article has been adually fold, this retracta¬ 
tion cannot in any degree a fifed the validity of the fale: but if 
the retractation be exprefTed before the adual. fale, and the paw¬ 
ner know that it is fo, the fale mult neceAirily be invalid * and 
even though the pawner do not know that the confent has 
Dccn retraded, the Sh&ikb has maintained, that the validity of 
the retractation,, and the invalidity of the fubfeejuent fale, are 
by far the moft corred decifions. Further, if the parties, difagree 
refpefling the dates of the retradation and fale, as where the 
pawnee may affert, “ you fold it after I had retraded,” and the 
pawner may fay, « Nay, before your retradation;” in this 
cafe the aflertion of the former upon oath muft have the 
preference by law. 

Ie, the debt for which a pledge has been depofited, have been 
adually due at the time, or if it have become fo fubfequently to 
the date of the pawn, and the pawnee then authorize the paw¬ 
ner’s fale of the pledge, the price in this cafe independently of 
flipulation muft remain as a fecurity in his hands, until the 
debt be fatisfied from its amount, or from fome other funds by the 
pawner. 

If a pawner make the flave, whom he has pawned, a Moditbbur, 
it is null* according to the Shaikh; but the more approved 


* the reverfe of this decifton is uaanimouily maintained by the other fed—Vide 
Hedajeif Vol. IV, page *41, 
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•opinion with us is, that the validity of the deed of TUbcer mutt 
be dependent on the future confent of the pawnee: if therefoie the 

Have be afterwards redeemed during the matter's, life tune, the 

ludbeer is valid and effeilual j but if the Have be fold in fatis- 
faflion of the debt, the fUbeer is null and void. Further, if the 
pawner refufe both to confent to the fale, and to retraft the declara¬ 
tion of Tudbeer, the fale may be infilled on by the pawnee j and 
confidently in this cafe alfo the ti\dbtcr mutt be annulled; but if 
in the mean time the pawner die, leaving other funds for the dtf- 
charge of his debt, and the debt be accordingly dtfcharged, the 
tMm in this cafe mutt hold good, and mutt be carried into ef- 
feft, as a legacy, to the extent of a third* * of the property ot the 
deceafed. But if there be no other funds, and the debt mvo ve 
the full value of the Have, he mutt be fold as before in 
■di(charge of it ; and if after the payment of the debt any balance 
Of the price remain, he is held to be free to the extent of a tmr 
of that fur piu« or balance. 

If a difpute arife between the pawner and pawnee, refpeaing 
the amount of the debt for which a pledge has been depofited as 
in the cafe of a tranfaaion concluded by the means of a melfen D u, 

ft,rwirds alfert, “ you authorized your 
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~ ~ — wiU be fully under Hood by a reference to the Book of Wills. 
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may fay, “ Nay, it only was for ten ;** in this cafe if no proof 
by either party be adduced, the affertion of the pawner upon 
oath muft be received: after which, if the meflfenger corroborate* 
the teftimony of the pawner, ftill the pawner is the only party in 
the caufe, and the meftenger cannot be called upon to make 
oath; or if he coincide with the affertion of the pawnee, the* 
decilion regarding him muft be the fame ; he is not refpon- 
fible for any thing to the pawnee, nor can his teftimony be re* 
ceived by law in favor of either party. Again, if a difpute a- 
rife refpe&ing the particular article which was pawned, as where* 
the pawnee may aftert u you pawned this article with me, 3 * 
and the pawner on the other hand may fay “ Nay, I pawned that 
u other i* in this cafe the article, which may be difavowed by 
the pawnee, muft in virtue of his difavowal be excluded from th* 
condition of a pledge; and if ro proof be adduced as to the 
other, the pawner*s oath in denial muft alfo exclude it: cor.* 
fcquently the debt, in this cafe, muft remain without any fecurify 
whatever. The fame exa&ly is the law, where the depolit may 
have been made By the hands of a meftenger, and' the parties, 
may afterwards difpute regarding the particular article to which 
the authority referred, the pawnee alleging “ you authorized 
M the pawn of this/* and the pawner declaring ** Nay, Hpecifted 
“ that otherno proof being offered by either party. But if 
each party adduce proof in fav ur of his own affertion and in refu* 
tation of that of his opponent; in this cafe the proof brought by the 
pawnee muft be preferred, and his claim be held to be eftabliflled. 
On the other hand, if a debtor deny his having authorized the mef* 
fenger to depoftt any pledge, and no proof of this authority 
be adduced, here the denial of the debtor upon oath muft be 

received. 
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received, and confequently the claim of the creditor founded on 
the aft ot the meffenger muft be altogether inadmiffible in law. 
Again, if a creditor lay claim to a particular piece of cloth as a 
pledge, averting that the debtor either pawned or authorized the 
pawn of it, and this aftertion be denied by the debtor, who on 
the other hand affirms that he pawned a (lave with the creditor, 
who has fubfequently murdered the (lave and is therefore ref- 
ponfible for his value ; here if no proof be adduced by either party, 
the word and oath of the debtor muft be received in denial ref- 
pedting the cloth, and that of the creditor in defence againft the 
debtor's claim, or in denial of the pawn and the murder of 
the flave. 
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When the term of credit fpecified in'a contrafl of pawn 
expires, it is incumbent on the pawner to difeharge his debt if 
it be demanded; and if he do fo from any other funds, the 
pledge muft. be redeemed u otherwtfc the pawnee may demand 
that it fhall be fold in fatisfadtion of his debt; and if the pawner 
refufe his confent, the pawnee may drfpofe of it himfelf, if he 
have been originally conftituted an agent for that purpofe ,• 
hut other wife he muft fubmit his cafe to the judge, who may 
imprifon and chaftife * the pawner, until he fell it and mako 
payment of the debt.. 

If a pledged flave be guilty of a capital offence againft another 
flave of the pawner’s who was not in pawn p the pawner is enti¬ 
tled to demand retaliation, and to have the pledged flave accor— 


# Arab. Tdzeer, vide Chapter oi Tazetr, Boole of Hoodoo J or punilhments. 

dingly 
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dingly put to death, unlefs the murdered have been a fon of the 
S,io* 7 'b r ." ,!r milrderer > in which cafe retaliation is not allowed *. Further 
;faTtoT'iS the pawner is not entitled, in this cafe, to pardon or remit the 

by the fete of r lii 

the murderer*. capital punifhment for a compenfation, whether the deceafed have 
bt-en an abfolute f have, a Modubbur , or an Omm-e-Wulit'd; but if 
the deceafed have been alfo in pawn with another creditor, the 
maker may either demand retaliation, or remit the punifhment 
for a line, and if this fine fall fliort of the full value 
- of the murderer, he mull be fold to that extent, and the price 
muft be depofited with the pawnee of the murdered Have as a 
fecurity for his debt; or if no partial purchafer be foimd, hemuft 
be altogether fold, and the remainder of his full value after pay¬ 
ing the compenfation for his crime, muff be a pledge with the 
original pawnee. Where again the compenfation for his crime 
may be equal to or more than the full value of the offender, he 
muff of courfe be altogether fold, and the whole price muff be 
depofited with the pawnee of the murdered Have; or he may, at 
once without fale, be transferred to the poffeffion of the Jaft paw¬ 
nee, in exchange for the have whom he has murdered * in either 
of which events, the debt of the original pawnee muff of necefifty 
remain without a pledge, unlefs fome purchafer be found to pay. 
more than the value, and thus occafion a balance which as above 
WouId necefIariI y become his pledge. Again, if both the murdcr- 
have been or <md the murdered flave be pledged to one perfon, and for a 

pledges to one ° 1 * 4 

JSSSS?* fin S ,e debt * the crimc is of no account at all; and even if there be 
••count. tw0 debts of fimilar fpecies and equal amount, and the flaves be 

* Vide Book of Ktfas, or retaliation. 

f Aifcb, Kennt that is, a flare who has no eventual or ptovifionsl claim of freedom. 
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of equal value, the decifion is precifely the fame j unlefs that debt, 
which was oppofed to the murdered flave, be fuch as to beftow on 
it a preference by law, as where the ground of it may be firmly 
eftablifhed, whilft that of the other is the purchafe of an article 
which is liable to be rejeded for a defed, or a provifion of dower 
in a marriage which has not been confummated *, in which 
cafes the offending Have may either be transferred or not j. and if 
transferred, may be either fold and the price depofited, or, at the 
pleafure of the parties, be pcrfonally lodged, as a fecurity for the 
preferable debt. If, on the other band, the debts be different, and 
the {laves of equal value, for example, each of the (laves worth an 
' hundred deenars , one of the debts amounting to two hundred, and 
the other to one hundred deenars in this cafe if the debt oppofed 
to the murderer be the greateff, no transfer can take place : but 
other wife the murderer muft be transferred as a pledge for that 
debt which was originally oppofed to the murdered. Again, if 
the proportion be reverfed, as where the debts may be exaftly 
equal, and the ftaves of different value ; here if the value of the 
murdered have been the greateft, no transfer can legally take 
place: but if the value of the murderer be greater, be muft 
be fold to the extent which is required as a compenfation 
for bis offence, and that amount muft be lodged as a fecurity for 
the other debt, the balance remaining as a pledge for that to 
which be was originally oppofed, unlefs the parties mutually 
agree to pafs from all cognizance of the crime, and to let the of¬ 
fender continue as a pledge for both the debts, which isalfo legal 
and valid. Laflly, if one of the debts be exigible at the time of the 


* Vide Book,of Marriage.—Chapter of Dower.. 
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murder, and the term of the other have not expired, the murderer 
in this cafe muft indifpenfably be fold, in order to difeharge that 
debt which may be actually due; and if any balance of the price 
remain after the difeharge of that debt, fuch balance muft continue 
as a pledge for the other. 

The confeflion of a flave, in matters either of retaliation * or 
of fine, is held to be of no force or effed, in other words to be 
totally null and void, whether the flave be pawned or otherwife. 

If a pawned flave commit an offence, the mafter has an option 
of either redeeming the offender by the payment of the compen¬ 
sation for his offence, in which cafe he muft continue as a 
pledge j or of furrendering him to be fold in fatisfaflion of the 
offence: in which latter cafe the pawnee is held to be entitled to 
redeem the flave, by fatisfying the offended perfon, and to re¬ 
tain the flave in his own pofleftion as a pledge; but he has no 
recourfe againft the pawner for the compenfation which he may 
thus pay, unlefs it have been paid by the exprefs authority of 
the pawner. The Shaikh indeed has maintained that this right of 
recourfe againft: the pawner is independent of fuch authority, but 
his opinion is liable to doubt 

If the mafter of a pledged flave order him to commit a crime 
or offence, and the flave be of mature age, found intelled, and at 
liberty to refufe, the gaiilt in the fight of God is attached to the 
owner, but the punifhment or fine for his offence is connected 


* If a flave confefs murder, he incurs retaliation agreeably to ..A boo Hu neb fa—V ide 
Hedayt) Book of Offences againft the perfon, Vol. IV, page 306. 
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with the pcrfon of the (lave, and confequently the law in this cafe 
is the fame as has been above mentioned *. Further, if the mailer 
compel him to commit the crime, the punifhment or fine for 
his offence is ftill, in our opinion, connected with the perfon 
of the Have, and confequently the of the lav.- precifciy 

■as above Hated, even although the (lave ihould not be of mature 
age, provided he be capable of difeeroment; becaufe it is record, 
ed in tradition, that retaliation may take place againft a perion 
who is only ten years of age: the latter part however of this 
decifion is liable to feme doubt. But if the {lave be neither an 
adult, nor capable of difeernment, the mafter only is the offender, 
and is alone to be made the objed of retaliation, or to be refponfible 
for the fine, which is to be levied from any other property he 
may poffefs except the Have, who, if his mafter have no other 
property, cannot, according to the Shaikh, be foid in competi¬ 
tion 0 f a crime, of which he was the unwilling perpetrator. 

It is lawful to borrow t any article of property for the purpofe of 
■pawning it, and the borrower is refponfible,for the value if it be 
loft in "the hands of the pawnee, or if the reftitution of it be 
prevented by its being fold in latisfaflion of the debt, h urther, 
if an article, thus borrowed and depofited as a pledge, be 
fold for more than its value, the lender is entitled to demand the 
aflual price for which it has been fold; but if it be fold 
for lefs than the original value, or perifli in the hands of the 
pawnee, what the original lender’s right may be, whether the 


• Vi*. Hat the matter majf redeem, or forrader him to be fold, 
d Th'at it, bf an Arteut, or emmodatum leau.' 
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-value of the article at the time of the loan, or its value 
when it was loft, or any greater value it may have borne 
between thole periods, is a queftion which it appears difficult to 
determine. 

If a perfon, having lent an article for the purpofe of its 
being pawned, rctraft that authority before the contraft. be con¬ 
cluded, the fubfequent contract of pawn is invalid: but a retrac¬ 
tation fubfequent to the contrad of pawn is altogether null and 

void. 

If a perfon lend an article of property to another, authorizing 
him in general terms to pawn it, this authority is valid, and the 
borrower may pawn the article for any debt, whether great or 
(mail, and under any ftipulation whatfoever * but if the lender 
particularly fpecify the debt, mention its amount, or Hate the 
term of payment, or the period of credit, the borrower is not 
in this cafe permitted to depart in any degree from the con¬ 
ditions of the loan, unlefs to pawn the article for a fmaller fum 
than was agreed on *, If therefore he pawn it for a larger debt, 
the contract of pledge is invalid, as to the excefs, by unanimous 
content; and its validity, oven to the amount fpecified by the lender, 
is liable to difficulty and doubt. Further, if the lender have 
fpeclfted a debt actually exigible at the time, and the borrower 
pawn his property for one fufpended till a future period ; or, con- 
verfely, if a fufpended debt be fpecified, and the property be 
pawned for one actually exigible at the time; in both thefe cafes 


* This laft power even is denied to the borrower by the opposite fett—Vide Ha mu ton’s 
Htdaya, Vol, IV, page 246-7. 

the 




die contract of pledge is alike invalid. Again, if the article be 
pawned by the lenders confent for a debt which is exigible at the 
time, the lender in this cafe is entitled to demand the immediate 
redemption of the pledge ; but if he confent to its being pawned 
for a debt which is fufpended till a future period, he cannot in this 
cafe, according to the prevalent opinion, demand the redemption 
of the pledge before the expiration of the term of credit which was 
fpecified. If a borrowed flave periftv in the hands of the pawnee, 
without any fault or tranfgreftion of his, or if the flave commit 
an offence,> and be fold to make good the penalty of his crime, the 
lender has recourfe againfl: the borrower for the value; but if the 
lender demand of the borrower the redemption or ranfom of the 
flave, and, on his declining, redeem the flave himfelf without autho¬ 
rity from the borrower, he has in this cafe no recourfe; whereas if 
he adt by authority of the borrower, though no condition of 
repayment have been made, the lender has recourfe againfl; the 
borrower for whatever fum he may have paid ;, but if a difpute 
regarding the authority arife, and no proof of that authority 
be adduced, the word and oath of the [borrower muft be re¬ 
ceived. On the other hand, if the lender adduce proof of the 
authority, his right of recourfe muft be eftabliftied; and even 
if the pawnee alone bear teftimony in his favor, this evidence, 
according to the moft approved opinion, muft be admitted as 
©flablifliing his claim* 

If a perfon borrow an article for the purpofe of placing" it in 
pawn, and, having done fo, difeharge half the debt to which it 
was oppofed, no part whatever of the pledge is thereby held to 
be redeemed; nor can the lender demand any part of it back from 

H h % the 
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the pawnee, until the residue of the debt fhail be difeharged. 

A crain if an article be borrowed from two different perfons, and 
placed as a fecurity with one, and the pawner * a'ter wards dif- 
charge half the debt with a view to the redemption of one of the 

D 

{hares of the pledge, it is difficult in this cafe to determine, 
whether the dccifton thould be as above Hated, or that (hare 
of the pledge be held to be redeemed. If the pawnee had been 
originally informed of the plurality of owners, the latter decifion 
would appear to be approved, namely, that he has not the 
power of retaining the whole pledge j.but otherwile the cafe is lia¬ 
ble to great difficulty and doubt. If, on the other hand, a perfon, 
having borrowed for example a (lave from two joint owners, place 
him in the hands of two feparatc creditors as a fecurity for their 
debts, and afterwards difeharge the debt of one creditor entirely; 
in this cafe, there can be no doubt that a half of the Have mull 
be redeemed, and confequently half the (hare of each proprietor 
or lender be liberated from attachment for the other debt ; but if 
the pledge have been expreflly lodged as a fecurity for the 
whole, and for every part of the debt or debts which may be 
oppofed to it, this expreffion muff univerfall/ defeat every 
claim of partial redemption which might be urged under any 
of the foregoing cafes. 


If a Granger (that is, a perfon unconcerned in the contra#) 
deftroy or commit an offence again ft the pledge (for in fiance 
a Have), the pawner or proprietor, and not the pawnee*, is the 


* It is exaftly the reverfe in the Hedaya , Vide Vol. IV, page 243, which indeed is a necef- 
fary confequen.ee of that leading doftrine of the oppofite fe£t with regard to pawns, whereby 
the pawnee is declared to be refponlible for all lofs in his poffeffton. . 

* complainant 





C l*f 3 

complainant: again ft him. The pawnee however is entitled 
to appear in the fait in order to receive the amount which 
may be adjudged as a compenfation to the owner. The fame 
principle exadly applies to the cafe of a flave hired to, or 
depofited with another, and in his poffeiTion deftroyed: in 
every fuch cafe, the owner of the have is alone the complainant. 
If, therefore, a proof of the offence fliould be adduced by him, 
his claim for a compenfation mull be eftablifhed ; and if there 
be no evidence, the defendant or denier muft be fworn; if he 
will not fwear, an oath muft be demanded of the pawner; 
but if they both refufe to fwear, whether the a<ft have been 
wilful or accidental, an oath cannot be adminiftered to the pawnee, 
who is not a party in the fuit. Further, in the cafe of a 
wilful offence*, or one for which the law allows of retaliation, 
this right belongs to the proprietor alone, and he may ac¬ 
cordingly exert it without the confent of the pawnee ; but 
if he remit the punifhment for a compenfation, the paw r nec 
has a claim on the amount which he may fo receive; whereas 
if he regut the punifhment entirely without demanding any 
compenfation, there can be no retaliation nor fine, and the 
pawnee is not entitled to objed to it. Again, if he remit the 
punifhment for a compenfation; or if the offence be accidental, 
fubjed only to a fine; in all fuch cafes the compenfation 
or fine is held by law to be afeertained in money of the 
common currency of the place; and if the pawner wifh to com¬ 
mute it, or fubftitute fomething elfe in its ftead, the validity of 
his To doing muff depend upon the will of the pawnee, with 
whom the thing taken muft remain, as a pledge or fecurity for 
his debt* Nor can the pawner in fuch cafes lawfully remit to tht 

offender 
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offender the compenfation due or ftipulated for his offence $ nor 
is fuch acquittance valid, even though followed by the difeharge 
or extinction of his debt to the pawnee. Further, if the 
pawnee entirely relinquifh his claim .to any compenfation for 
the offence, his right over that compenfation mu ft be extin- 
guiflied, and it b Jongs to the pawner alone ; but if the pawnee, 
inffead of merely relinquithing his own claim, were to declare 
a remiflion of the compenfation for the offence, and an 
acquittal of the offender, this acquittance vgould be of no 
force or effeCt ; and whether or not it fhould operate even to do 
away his own right of holding the compenfation * afterwards as 
a pledge, is a queftiom which is liable to doubt ; although the. 
affirmative, or the extinction of his own right, would appear 
to be the moll: correCt deciiion, 

It a pregnant female Have be deposited as a pledge, and a 
ffranger beat' or wound her fo as to occasion her premature 
delivery and the death of the child, the offender is refponfibla 
to the pawner for a tenth part of the value of the have; but 
the pawnee has no claim to hold this amount as a pledge, un-» 
lefs in the con trad of pawn the offspring, of the Have have been 
cxpreffly included; and further, no compenfation can be claimed 
from the offender for any lofs or diminution of the value of 
the Have occahoned by her mifearriage. It is otherwife if 
a quadruped be pawned; for here the offender is refponff- 
blc merely for the lofs or diminution of value occafion- 
ed by the animal’s mifearriage, and this fum muff be depo- 
iited as an addition to the pledge; but no claim whatever can 
be made on account of the deffrudion of the foetus* Again, in 

the 


the cafe of a" pregnant Female flave, if fhe bring forth a living 
child, and the child afterwards die, the offender in this cafe muft 
be liable for the value of the offspring, inftead of the Iofs occa- 
fioned by the mifearriage: but this fum muft go entirely to the 
pawner, and the pawnee can have no claim to it whatever. Some 
authors have maintained that the offender, in this latter cafe, muft be 
lefponfible for the greateft of two fums, viz. the value of the off- 
fpring, or the lofs occafioned by mifearriage of the mother; 
but the Shaikh confiders this opinion to be deftitute of any 
foundation inlaw. 

Ip an offence be committed againft a Have or other property in 
pawn, and the offender be unknown for a time, after which Tome 
perfon voluntarily appear, and confefs that he is the offender-in 
this cafe, if both the pawner and pawnee contradid his confeffion, 
or declare him to be innocent of the crime, the rights of both 
are done away: or if the pawner verify and receive the con- 
feffion, the pawnee declaring it to be falfe, his (the pawnee’s) 
right over the pledge is thereby completely extinguished; and 
whatever compenfation may be adjudged, muft belong to the 
pawner alone : but if the pawnee receive the confeffion, and the 
pawner declare it to be falfe, his right is held to be thereby done 
away, and the pawnee to have a claim on the compenfation: 
confequently, if the pawner afterwards difeharge the debt, or 
the pawnee acquit him of it, the compenfation muft, in this cafe, 
revert to The perfon who has made the confeffion. * 

If a defeft or blemifti arife in an article which is pledged, 
whilft in the hands of the patvnee, without neglcft or tranJgref- 
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iion on his part, he is not rcfponftble for the lofs; but on 
the other hand, if a pledge have been depofited with the feller 

of an article as a fecurity for the price of it, in virtue of a provifion 

* ' 

to this effedt in a contract of fale, a fubfequent defeit or blemilh 
in the pledge does not confer upon the feller a right of annulling 
his original bargain. If therefore in a cafe of this nature 
the parties difpute regarding the period at which the defed: may 
have arifen, the pawner afferting “ It took place in your hands, 5 * 
and the pawnee alleging It exifted prior to my feizin this 
difpute can be of no avail in law, where the pledge has been de¬ 
pofited as a fecurity for a Kurz loan, or for the price of an article 
which has been fold without a provifion for this fecurity*; but 
if the pledge have been depofited as a fecurity for the price of an 
article fold under this provifion, the difpute is clearly of 
importance; fince the eftablifhment of a defied: in the pledge,, 
prior to the feizin of the feller, would confer a power upon 
him of annulling his original bargain, concluded on the faith 
of receiving a fufficient fecurity for the price: confequemly., a 
proof of this circumftance muff be allowed; and if neither 
party can adduce proof, the nature of the pledge ltfelf mult 
be referred to for the moft probable conclufion, and that 
aflertion raufi: be preferred with which the probable conclu¬ 
fion coincides ; but if the probability be equally ftrong for 
one affertion as for the other, in this cafe the word and oath of 

-1 ‘ p ‘. ' ;«< i. « • 

the purchafer or pawner mufl be preferred, as tending to fupport 

* Becaufe on the one hand the pawnee is not refponfible for the defeat, and on the other, 
if he have received a defe&ive pledge, he has no claim againft the pawner for another thing 
inftcad of it. The whole of this cafe is very obfeurely expreflsd in the original, swd a 
literal translation of it would not hare been intelligible# 

the 
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the validity of the original fale. Again, if a flave be thus agreed 
for as a fecurity for the price of an article fold, and previoufly to the 
feizin of the feller be put to death for apoftacy, or lofe his hand for 
theft, the feller, in this cafe, has a right to annul the contract of fale; 
or, if after the delivery and feizin of the pledge, the feller difcover 
a defed to have exifted in the hands of the buyer, here alfo he 
is entitled to return it, and to annul the bargain of fale ; but if 
the pledge in the mean time die, or be deftroyed, or any new defed 
arife in it before the reftitution, the Shaikh , in this cafe, has pro¬ 
nounced, that the power of annulment muft be loft. The more 
approved opinion, however, with us, would ftill tend to preferve 
the right of the feller, notwithftanding a new defed in the pledge, 
further, if a feller fHpulate for the delivery of two flaves in 
pledge as a fecurity for the price of an article, and one only be 
delivered ; if that one die in the pofleftion of the pawnee, and 
the purchafer afterwards refufe to deliver the otherj here alfo, 
according to the Shaikh , the feller would have no right to annul 
his bargain ; and the fame principle would o! courfe apply to - 
the cafe of a new defed arifing in one of the flaves, and the 
purchafer*s then refuting to deliver the other : whereas with us, 
in both thefe cafes alike, the right of the feller tb annul his 
original fale would be held to be eftablifhed. 

If the parties in a contrad of pawn agree that a third perfon 
of credit and charader (hall take pofleftion of the pledge, it is 
valid, although this perfon iiiould afterwards decline the taking 
charge of it; and this alfo, whether feizin be conftdered indif- 
penfable to a contrad of pawn, or not*. If therefore the perfon 

— iii - mm mu..- . . . . . . . - - , _ 1± 

* Vide page 212 , where this cjucftion is conceited, 
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fo appointed by the parties do afterwards refufe to take poffeftion 
of the pledge, and the parties then agree to place it in the hands 
of another perfon chofen by themfelves, this alfo is legal; but 
other wife the judge mud take charge of it, and place ij in the 
hands of fome refponfible perfon fde&ed for this purpofe by himfelf. 

An heir, with refped to contra&s of pawn, is conlidered by 
law to be exaflly in the fituation of his anceflor, except in two 
particulars; namely, firft, "that a fufpended debt or obligation 
becomes immediately exigible by the death of the debtor or 
pawner j and, fecondly, that on the death of a pawnee the 
pawner may legally obje<5t to the pledge remaining in the 
pofldlion of his heir, nnlefs it have been fo provided in the 
xontraft. 

, : ;j ?' " * 

If a perfon have two Haves in his poffeffion, the proper¬ 
ty of another perfon who is his debtor $ and this other (the 
debtor) declare, “ I pawned only one of them with you 
and the holder on the other hand affirm, that both are a fecurity 
for his debt; the word and oath of the pawner in fhis cafe miifl 
be preferred : and in like manner, if the parties difpute regarding 
the amount of the debt for which a pledge may have been lodged j 
as for example, where a perfon, being indebted in a thou fan d 
deenars , may declare, ** I pawned that Have with you for five 
“ hundred only of my debt and the pawnee on the other hand 
fay, “-Nay, you pledged him for the whole amount here alfo the 
word of the pawner mufl: be believed, in the fame manner as if 

f ' .CTv 1 . , ■{.■' 'iXi./ji;? 5 ; */V.’v , .iy; v;"* , ' -,'■ . '* ■ . " 

the difpute had a reference to the amount of the debt itfelf inde¬ 
pendently of pawn. Upon the fame principle, if a perfon hold- 
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itig a Have, who is the joint property of two perfons indebted to 
him, allege, that they both together pawned the Have for their 

N 

joint debt, and both debtors deny this affertion, their affirmation 
wpon oath muff be received : but if one of them acknowledge 
the juftice of the claim, that confeffion efhblifhes the pledge 
of his lhare, and the other only can be fworn ; or, if his partner 
give evidence again!! this other, fuch evidence with the oath of 
the claimant muff be received. Again, if each party refpe&ively 
deny the right, of the claimant as to his own fhare, but fupport it 
with regard to that of the other, the mofi approved decifion upon 
this point'admits the tellimony of each debtor with the oath of 
the creditor again!! the other, and thus eflablilhes the claim 
again!! them both ; for it is to be obferved* that the denial by 
either party of his own lhare being pawned cannot in this cafe 
occafion the rejection of his testimony with regard to the other; 
on the ground of falfehood or perjury* becaufe his denial may 
have proceeded from error or doubt, like that of two contending 
parties in a law fuit*. 

If a perfon, being indebted in two diflin&Turns for one of 
which only a pledge has been given, difeharge one of the debts, 
and then demand the reftitution of his pledge, averting that his 
payment referred to the debt for which it was given, this claim, 
fupported by the pawner’s oath, mufl be admitted, whether he 
affert his. having exprefsly mentioned, that particular debt or not, 
provided he make oath to his intention. But if both the parties 

* Since it may frequently happen in litigation, that a claim which is denied by the defendant 
fhall afterwards be eftablifhed by proof, and yet this circumftaace could by no msans induce 
the rejection of the defendant’s evidence in any other caufe, 
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agree as to the point of no fpccification having been made, and 
the pawner do not even affert that he had any particular intention 
at the time, there appears in this cafe fame difficulty to decide 
whether the pawner fhould be ftill entitled to determine as to 
the debt and to take advantage of his option for the purpofe 
of redeeming his pledge; or whether the payment fhould be 
conftdered as made on account of both the debts, and thus the 
pledge continue in the hands of the pawnee as a fecurity for the 
remainder of the debt for which it was originally given. The 
fame principles exaftly apply to a cafe where the pawnee may 
gratuitouily acquit the pawner of one of the debts, and a difputc 
may afterwards arife refpe&ing the particular claim which was 
intended ; for here alfo, the word and oath of the creditor or paw¬ 
nee as to his original intention muft be received ; but if no inten¬ 
tion be alleged, the decifion of the cafe is doubtful as above 
Hated, and in either way muft be confidered to be equally juft. 

If a perfon, holding in his hands an article belonging to 
another, claim the right of detaining it, as a pledge of which 
he is feized, with the confent of the owner; and the owner on the 
other hand afterf, “ i never made it over as a pledge, but I let 
“ it to you, 1 ” or, “ You ufurped it from me,” or, “ I J et it to 
M another, and it has fallen into your hands in this cafe, the 
word and oath of the owner muff be received in denial of the 

regular fetztn % and is fufficient to defeat the other’s claim for 
detaining it as a pledge. 

Ihe benefit or profit arifing from a pledge, whether inherent 
in, or accidental to, the thing pawned, is the propertyof the 

pawner 
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pawner j but the firft» (as for inftance, the fat of an animal, or the 
growth of a plant,) being infeparable from the thing itieU, mufl 
remain with the perfon in pofleffion ; whereas the other, which is 
feparable from the thing itfelf, fuch as the occupancy of a houfe, 
the fervice of a flave, the fruit of a tree, or the offspring of an ani¬ 
mal pledged, whether exifting at the date of contrafi, or produced 
fubfequently in the hands of the pawnee, can never be confidered 
as in the condition of a pledge, nor fubjed to the ufe or power of 
the holder: on the other hand, the pawner himfelf cannot occupy 
the houfe which he has pawned, nor can he let, or lend it to another 
for that purpofe, without the confent of the pawnee; but if it be 
a &ualJy let, the rent muff belong to the pawner. Again, in the cafe 
of a female flave, the pawner cannot legally demand her perfonal fer¬ 
vice or attendance, but the mull be placed in the hands either of 
a woman, or of a man of upright charader as a tfuftee, to guard 
the rights of both parties which are conneded with her pre- 
fervation; nor can the pawner legally cohabit,' or have carnal 
connexion, with her whilft pledged, whether (he be capable of 
child-bearing or not. A pawner, further, is by law prohi¬ 
bited from fowing grain, or planting trees, in ground which he 
has pledged; and, if he have fowed, or planted, he is al fo prohi¬ 
bited from rooting up the grain or the trees; but if a tree of 
which the leaves are valuable be pawned, fuch as the mul¬ 
berry, the Indian privet, or the myrtle, the leaves of fuch a 
itrfee are not included in the contrad# 

It is lawful for a pawner to contrad his male or female Haves 
in marriage, during the exigence of the contrad of pawn, but 
he cannot make over the bride till after her redemption. 
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• whilfi: in pawn, the trouble and expenfe of his interment mult 
reft upon the pawner alone; moreover, the rent of the houfe 
where the pledge is kept, and the wages of the keeper, and the 
hire or reward of a perfon who brings back a fugitive Have, arc. 


all, charges to be defrayed by the pawner. If the thing pledged 
be a quadruped, as a korfe for example, it is not permitted for 


the pawner to ufe him as a ftallion, either for his own mares, or 
for thofe of any other perfon; nor in the cafe of a female (a 
mare for example), to have her covered by a horfe, whether 
conception, be likely to enfue before the period of payment and 
redemption, or not: the Shaikh however has maintained, that 
the pawnee is not entitled to object, nor to prevent the pawner 
from fo ufing his cattle, whether they be males or females* 
Further, in the cafe of a quadruped, if the pawner be defirous of 
leading it out forpafture himfelf, the pawnee is not entitled to pre¬ 
vent him; but the animal muftbe reftored for fhelter and prefer- 
vation at night to the hands of him with whom it may originally 
have been placed ; and it cannot be removed for pafture to any 
diftant place, whilfi: pafture can be had in the neighbourhood; 
but if there be a want of pafture, the pawner is entitled to remove it, 
and the pawnee cannot prevent him from doing fo; provided, al¬ 
ways, that the animal be brought back during the night, or placed 
in the hands of a perfon in whom both the parties confide, or elfe 

* A material difference upon this point between the Scemet and Sheea lawyer* may be ga¬ 
thered from the Htdaja t vol, IV, page zoo-i. 
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in the caflody of the judge. Again, if the pawnee fliould be 
•defirous of removing the animal, in cafes of fcarcity or famine, t® 
a diftant place for paffure, this is admiffible in law j but if the 
parties differ upon this point, a preference mud be given to the 

pawner- 

; \J}' Ij ’> 'y M , {{ ' /.jj/'i ' !»'(•!!, 1 \ , *, v i 1 ^ ,w * / ’ * k i J* f 

^ ’,1;' \ '*!. '"'V. * ,, r ' t,K . ‘ • ‘‘ ’'Y' "' V. ‘y , •' \ ; ' 1 ■ i ’<• \ . • Y / ;* •' ", T • ' # " ‘ " ‘ ' 

It is permitted to a pawner to circumcife * the (lave whom he 
has deposed in pledge, whether male or female, provided it be 
done at a favorable feafon ; and the pawnee can never legally 
object to his doing fo, except where, by the lapfe of the ap¬ 
pointed.period for redemption or fale before the recovery of the 
ilave, a diminution of the value to his prejudice might enfue; 
on that ground his objection is admiffible, and the pawner muff 
accordingly refrain from circumcifing the flave. 

I* a flave or other animal become fick in the poffefllon of the 
pawnee, the pawner cannot be compelled to procure or adminifter 
medicine, becaufe no proof can be adduced to eftablifh that me¬ 
dicine is neceffary for the prefervation of the pledge, flnee animals 
frequently recover without medical aid ; on the other hand, if the 
pawner himfelf be defirous of applying medicine, and the nature 
of the propofed medicine be fuch that no harm can arife from 
it, the pawnee cannot objeft to its application ; but otherwife his 
confent muff be obtained. On the fame principle, if the pawnee 
be defirous of applying medicine for the cure of an animal 
pledged, and the medicine propofed be harmlefs, the pawner is not 
entitled to objefl; but the expenfe of fuch medicine muff fall en- 


* Arab. Khitin a for males, and Khttfx when applied to female*. The tranfiator is -un¬ 
able to diflinguiik them by feparate terms in Englilh. .. 
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tircly on the pawnee, and he has no reccurfe againfl the pawner 
for any thing on this account. 
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He may tlfo lm* r « , r 

t£%£ ti 1 pawner be dofirous of impregnating * a date tree which he 
has P awned - the pawnee cannot lawfully prevent him, and, further, 
the annual batk and dry branches of a tree are excluded from the 
right of the pawnee, as being produced in regular fuccedion. 
Again, if date or other trees which may be pledged, require to be 
tranfplanted, in confequence of the rapidity and clofenefs of their 
growth, and this meafure be recommended by perfons of fkiil, 
it is lawful to tranlplant them accordingly, and if one, or 
more trees, in confequence of being tranfplanted, or from any 
other caufe, wither and become dry, they are flill held to be 
pledged, contrary to the cafe of the dry branches. 

erfe eftwo pc. Ir two perfons prefer a claim to an article the property of t 
“ third ’ each Separately alleging that the owner had pawned it with 
co f n<5 and den y in S tbat bc pawned it with either; the owner’s w ord 
* and oath mu{i be ^ceived, whether the article be ftill in. his poiTef- 
iion, or in that of both, or either, of the claimants; but if one of them 
bring proof in fupport of his claim, this evidence mufl guide ttedc* 
cifion; and if both refpctfi vely bring proof by witness of equal 
credibility, they mull draw lots for the pledge*}*. On the other hand, 
if the defendant admit one of their claims, the pledge mull be made 
over to that one, and the defendant mull make oath in refutation 
of the claim of the other; or, if he refufe to do this, the other 


* Arab. Tabeer .—Vide Book of Sale, page j5, 

xr , + ,t Sreeabl/ t0 th€ oppofltr both claims would be null and inudtniffible—Vide 
Vol, IV, Page az£. J * 

claimant 
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claimant, making oath to the juftice of his claim, is entitled 
to receive from the defendant the value of the pledge to be 
held as a fecurity for his debt. Again, if the defendant admit 
both their claims, acknowledging that he had pawned the property 
with both, but with one prior to the other; here, if the property 
* be in the hands of that one, or of the pawner himfelf, or of a 
third perfon as truftee, it muff by law be held to be a pledge 
with the perfon in whofe favor the acknowledgment fhall have been 
made : but the acknowledger is bound to make oath at theinftance 
of the other claimant, as to the priority which he has thus 
alleged; and if he refufe, that claimant, upon making oath as 
to the priority of his own claim, is entitled, as before, to the value 
of the article pledged as a fecurity for his debt. The fame ex¬ 
actly is the law where the property may be in the hands of this 
other claimant, or in the joint pofTeffion of both ; for (till the 
perfon, in whofe favor the acknowledgment of priority may be 
made, has, in law, the preferable title to hold the article as his 
pledge: but on the other hand, if the owner were to fay, 11 I 
44 do not know to whom the article was firft made over as a 
44 pledge,” and the claimants were both to admit the truth of this 
declaration; here, the two claims or contracts would be equally 
null and void, if no proof could be adduced: and if the clai¬ 
mants were to contradict his declaration of ignorance, his oath in 
fupport of it would have the fame effeCt with their admif- 
fion of its truth; but if he refufe to fwear, and they both 
make oath as to his knowledge of the priority of the claim of 
one, there appears in this cafe fome difficulty to decide, whe¬ 
ther both the contracts (hould be null and void as above, or 
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the property be equally divided between the two claimants to be¬ 
held by them as a Security for their refpedHve debts' 15, . 

h a perfon pawn a tree together with its fruit, this contract 
is valid, although the payment of the debt fhould be fufpended 
till a period, within which the fruit may be expedted to ripen. 
If therefore the fruit become ripe in the pofteftion of the pawnee, 
and be of a nature which, requires drying for its prefervation, or 
which by being dried may be preferved, the pawnee mu ft do 
fo accordingly: but if the fruit cannot be £b preferved, he 
may fell it, and retain the price of it as a pledge. The 
fame exactly is the law regarding fruit, which may be pawned 
fingly, or lepararcly from the tree, whether ft have been produced 
by impregnating, or -other wife, and whether pawned on the con¬ 
dition of immediate gathering, or not; as alfo regarding (landing 
crops of corn, which may be pawned, whether they be ripe, or 
unripe, at the date of the contra <3:: and if a perfon pawn vegetables 
which produce fucceffive crops, fuch as the egg plant (Badh]an) % 
cucumbers, and the like, this alfo is valid to the extent of 
the apparent produce at the time, whether the debt be a&u- 
ally due, or not to become due till a fecond crop may beexpe£led, 
and whether the firft and fecond crop be diftinguifhable from each 
other or not; if therefore a fecond crop fhould appear before pay¬ 
ment ol the debt, and be fo mixed with the firft as to be undiftin- 
gujfhable from it, and the pawner agree to confider the whole as 
a pledge, or the parties amicably fix the quantity of the general 
produce which fhal! remain with the pawnee, there is no argument 

In the Tucker#by the fame author, the fifft.is held to be the lavr* 
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on the fubjed ; but if the parties di(agree, the word and oath 
of the pawner mu ft determine the quantity of the pledge. 
The fame principles exadly apply to the pawn of a fingle 
Jfripping of the fruit or leaves of a tree, and a cutping of herbage 
or grafs ; and further, it is a general rule with regard to ail fruits 
and vegetables which may be pawned, that the trouble or ex penis 
of nouriiliing and preferving them, by watering, guarding, weed¬ 
ing, drefting, cutting, and expofing them to the fun, is always to 
be borne by the pawner, like the maintenance of a. pledged animal 
’which lefts upon the pawner alone: but neither the pawner, 
nor pawnee, is entitled to cut or gather the fruit before it be 
ripe, except by mutual content, unlef* in a case where, by 
the tree being overloaded, it may be neceffary to lighten 
it of a part of the fruit to prevent the deftrudion of the 
whole ? , but after the fruit is ripe, either party may ga- 
iher it, and ha cafes where it may be beneficial for both 
the parties to do fo, any one of them, refufing his con- 
fenr, may legally be compelled to give it. Again, if a 
lioufe be required for the purpofe of drying the fruit, the 
rent of this houfe muft be paid by the pawner: but if the pawnee 
agree to defray every expenfe on condi tio'n <)f the whole property 
remaining with him as a pledge, and the pawner authorize this 
ftep, it is equally legal and valid ; and if the pawner be abfent 
at the time, a reference muft be made to the judge : but if 
the pawnee expend money of his own accord, without any re¬ 
ference to the judge, although fuch reference be practicable, he has 
no rccourfe again ft the pawner; whereas, if no fuch refer¬ 
ence be practicable, and the pawnee fummon two' juft and credi¬ 
table witneiles to prove the ncce,fifty and particular circumftances 
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A pledge is a truji in the hands of the pawnee, and he is 
not refponfible tor it in any degree, tinlefs he be guilty ofnegl d: 
or of tranfgreffion, nor is any part of his debt cxtinguifhed by 
the lofs or deftru&ion of the pledge 5 and if its value exceed the 
amount of the debt, he is not refponfible even for that excefs, 
whether the article have been of a nature the lofs of which might 
he concealed, fuch as gold and filver for example, or mull 
neceftarily have been apparent, like an animal and a houfe, or 
other immoveable property. "Further, if the pawner difcharge 
his debt and demand the reftitution of the pledge, and the pawnee 
ror a good caufc poftpone the reftitution of it, he is not refpon¬ 
fible for the lols; but if he poll pone the reftitution of it with¬ 
out a juft caufe, he is refponfible for the higheft value which if 
bore, from the time of his refufal to reftore it, until the date of 
the definition or lofs. In fliort a pledge is confidered, both 
before and after the difcharge or acquittance of the debt, to be a 
truft in the hands of the pawnee, and never to induce refponfi- 
bility, but in a cafe of adual tranfgreffion or negleQ. Further, 
if a pawnee borrow the pledge from the pawner, or in other 
words if he obtain the pawner’s confent to his uftng it under a 
format contrafl of loan, this does not render him refponfible for 
any lofs which may enfue* but if he himfelf deftroy the pledge, 
he is accountable for its value; and fo Iikewife is a ftranger, 
if he deftroy the pledge while in the poffelfion of the pawnee: 
but it is particularly to be obferved, in all cafes where a pledge 

may 
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may be deftroyed, and the value of it be lodged with the pawnee, 
that he is not confidered by the law to poflfefs any right 
or power of agency over that equivalent which may be lodged in 
his hands; although he have pofteffed fuch a power of agency 
with regard to the original pledge* *. 

If a pawnee afleri the accidental lofs of’ a pledge in his hands, 
and no proof to the contrary be adduced, his word and oath to 
this effect (in defence againft a claim for reftitution by the 
owner) muft be credited; but if he allege the reftitution of it to 
the pawner, this affertion is inadmiflible without proof. 

If a perfon pawn an article of property, and at claim of' 
right to it be afterwards eftablifhed by . another, the pawnee 
muft reftore it to the owner, and his right of pledge is annul¬ 
led. Or; if the property be loft in the hands of the pawnee by’ 
bis own fault or negle£i, he is refponfible to the owner for its : 
value, and has no recourfe againft the pawner, for the amount 
which he may thus pay ; but on the contrary, if the owner firft 1 
fuc> the pawner for the value, this latter has recourfe againft 1 
the pawnee, by reafon x>f his fault or negled. Further, if the 1 
lofs or deftru&ion have happened, without negledt or tranfgref- 
fidn of the pawnee, here alio, according to the prevalent opinion, 
he may lawfully be fued by the owner, but has in this cafe a 
recourfe againft the pawner, by reafon of the deceit which he has 

, . - r -- ■ "■ -*- ---— —* ——- 

* The above is clearly the fenfe, although by no means a verbal tranflation of the paffage . 
in the original. All that precedes the laft paffage of the paragraph, beginning with « A 
(« pledge is a truft,” is either a repetition of what has been aftually quoted, or it is inferrible 
from the quotation in page zzi, Chapter III. from the Sburaja , 
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I? a perfon purchafo a quantity of grain by a .5 ilium contract, 
taking a pledge for the delivery of the grain, and the parties 
afterwards by mutual con font diffolve their bargain of Sulum, 
the feller is exempted from his obligation for the delivery of the 
grain, and is bound to reflore the price advanced on account of 
it i but the contradl of pawn being alfo annulled, the buyer or 
pawnee is not entitled to retain the pledge as a foairity for the 
repayment of the price, although if the feller dcpoilt any other 
article as a pledge for this amount, it is per ft 61 ly legal and valid. 
Again, if a perfon make a Kitrz loan io another, of a thoufand 
deenars for example, taking a pledge for the amount of it, and 
then agree to receive from the borrower fome other article of 
property in lieu of the debt ; here alfo, the original obligation 
being cancelled, the ccntratl of pawn mud be annulled: but if 
fubfoqucntly to this new agreement, the article bargained for, 
perifh in the debtor’s hands, the new centradl is rendered null 
and void, and the original obligation, and the con trad of pawn, 
become binding on the debtor as before’*. 


pwned If a perfon pawn a quantify of grain or feed, and the pawnee 
■yfvm'cd Ud fow it, or if a number of eggs be pawned, and the pawnee caufe 

- ; " :--— -~ :----—y" ft—rr- 

■ * A few (hoft cafes in the original, which were introduced evidently /by a nuftake of the 

Compiler, being verbal repetitions of what has been quoted from the Shurnjd in Chapter III, 
are here omitted by the tranflator. The cafes are thofe in page 21 6, at the bottom, com¬ 
mencing, ** Property of a perhfhable nature; ” in page 220, at the bottom, commencing 
« If a pawnee die;” in page 221, “ It is lawful for a pawnee,” and a but if he make any ufe 
io page 222 at the top “ It is lawful,” and iaftly in page % 23, at the bottom, « -If the holder 
_,<pjf pledge die,” 
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them to be hatched, the right of property in the pawner, and 
of detention in the pawnee as a fecurity for his debt, are both 
held to be eft abli died over the produce, as they were over the 
original pledge. ■ ; f f l 

If two perfons difputc about an article of property, which is 
m the pofleffi on of one of them, the owner afferting that it is a 
depofit, and the holder alleging that it is a pledge, the word 
and oath of the owner, in this cafe, mufl be preferred* 

la a pawnee hire the article which is pledged to him from the 
pawner, or if he borrow it by a deed of slrceut y the con¬ 
tract of pawn is not thereby cancelled, whether this new title be 
cuu t erred before the fcrzin of the article as a pledge, or after it; 
and in like manner, if the pawnee hire it from another perfon than 
the real owner, this does not invalidate the contrail of pawn, 
although the pawnee be guilty of an illegal ail, and liable for the' 
rent of the fhbjeil to the pawner, whether the latter ratify 
the kafe, or not. Again, if a perfon fir ft hire an article from 
another, then receive it from the owner as a pledge, and after- 
wdids hire it from him a fecond time ; or, it a oerfon have the 
iifufrufl of any thing bequeathed to him by will, then receive it 
from the heir as a pledge, and afterwards hire it, from the heir j 
In both thefe cafes the intermediate contradl of pawn is ftill 
held to be binding, and not to be annulled by the fupervenient 
leafe of the fubjed, although this fupervenient leafe be likewife 
¥alid and binding. 

U one of two partners, or joint proprietors of any fubjetf, 

pawn 


hatched, ccnti¬ 
ll ue pledges ski 

at iufh 


A contra A of 
pawn is not dif- 
folved by the 
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pledge* 
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pawn his fhare of it with the other, and then fell it to a third 
perfon, and the pawnee, or partner, in confequence of this falc 
claim the right of Sboofa *, it is a matter of doubt amongft 
our lawyers whether this claim fhould be confidered as a tacit 
confirmation of the pawner’s fale, and a dereli&ion of the claim¬ 
ant’s title as pawnee, or not; becaufe, on the one hand, a claim of 
Shoofa mud neceffarily be dependent on the validity of the fale, 
which is itfelf in this cafe dependent on the confent of the 
pawnee % and on the other hand, the prefuppofed confent of the 
pawnee, being demonflrative of his fatisfa<£lion with the fale of the 

tiling to another perfon, would tend alfo to invalidate the claim 
of Shoofa . 


* An explanation of this term has already been given in a note to page 168—Vide Book 
©f Shoofa, 
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I. Introduflory. 

II. Of the Prohibition of a Debtor’s A£ls. 
ILL Of the exclufive Right of each Creditor^ 
to his own identical Property in the 
Debtor’s hands* 

IV* Of the divilion of the Debtor’s EfFefls. 
Of the imprifonment of Debtors: and 
mifcellaneous Cafes refpe&ing them. 


CHAP. I. 



JJOFLES^ is a word derived from Fooloos %, which figni- 
fies the baled or lead valuable property which a peffon 
can poflefs. In the language of the law, it implies a per- 
fon who owes debts which his property is infufficierit to 


* The whole of this Book has been added to the original Digeft by the tranflator, ani is 
quoted from the Tuhreer-ool-Ahkam, 

t Participle adive of the firft conjugation of increafe, and fignifying literally, « a perfon 
“ poifeffed only of Oboli, or the bafer metals , n or “ one whofe property is reduced or changed 


** to Oboli, or to the leaft valuable coins.” 

t Plural of Fills, an Qfolus, or fmall coin of any of the bafer metals, alfo the fcale of a fiih 
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difeharge, rmd who is therefore interdi&ed or prohibited from ufing 
that property which he may ftill poflefs. This interdi&ion* 
cannot be eftablifhed excepting upon four conditions; that his debts 
fhail be proved before the judgej that they fliall be adually due 
and exigible at the time j that his property fhail fall Ihort of 
their amount j and that his creditors, or a portion of them, fhail 
require the interdiction to be made. 

If the creditors of a perfon demand that art interdi&ion fhail 
be made, the judge cannot comply with their rcquefl until 
the debts be proved before him, and this may be done either by 
witneffes, or by the confeflion of the debtor j after which the 
judge is not at liberty to interdidl the debtor, till he afeertain the 
amount of his property, and whether it be fufficient or not for 
the difeharge of his debts. The property mull therefore be ap¬ 
preciated, and, if the value of it fall fhort of the debts., 
the debtor may Be interdicted; but it is proper that the inter-' 
did! be publicly proclaimed by the judge, in order that other 
perfons may be cautioned agaiufi dealing with the debtor. 

All purchafes made by a debtor, for the price of which he may 
be refponfible, muff be reckoned amongft his effe&s, and appre¬ 
ciated accordingly by the judge, although the fellers have a title to 
recover them; becaufe this title is optional, as fhail hereafter be 
explained. •. % • 


When the judge fhail have appreciated a debtor’s effects, and , 

* Arab. Hiijr, which forms the fubjeft of a diftindt title in this work, Vide Book V. — Inter- 
difiion and inhibition arc pronnfeuoufly ufed for it by the tranflator,—It is not admitted on the 
ground of infolvency by Auoo Hu nee fa, 

found 



round them to fall fhort of the amount 6f Jus debt which ir 
idually due and exigible at the time, he muft comply with the 
demand of an interdiction, whether it be made by a portion only of 
the creditors, or by all of them ; but if the property be found to 
be adequate to the difcharge of all the debts, and no marks 
of infolvency appear, as where the maintenance of a perfort 
may be provided for by his bodily labour or art, or by the 
profit arifing from his capital, no interdiction of the debtor 
can take place.; on the contrary, he muft be commanded to 
difcharge his debt, and, if he refufe, he muft be imprifoned, and 
his property muft be fold by the judge. Again, if the marks 
of his infolvency be apparent, as where his maintenance may 
be derived from his capital ftock, inftead of the profit arifing 
from it ; ftill the judge is not entitled to interdict him at the 
requeft of his creditors, until the deficiency of his property 
be proved* Further, if the aCiual infolvency, or deficiency 
of the debtors property, be pofitively known to the judge, he 
cannot make an interdiClion of his own accord, before the cre¬ 
ditors demand it ; nor even at the requeft of the debtor himfelf 
can this interdiction be impofed, without the demand of the 
creditors. 

An interdiCb, as already obferved, can proceed only on a proof 
of the infufficiency of the debtor’s effeCis to difcharge thofc 
debts which arc actually due and exigible at the time; for the 
debts, which are fufpended dll a future period, have no fuch 
effeCt in law: If, therefore, the property be fufficicnt to dif¬ 
charge the exigible debts, and fall fhort of the amount of thofc 
which arc fufpended, no interdiction can be made; and if, in con- 

LI % fequence 
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fcqiienee of a. deficiency with regard to the exiting debts, an inter* 
didaon talfe place, the other creditors are not to be affociated 
with the former ; nor are they to have any fliare in the diftributioa 
of the debtor’s effects, unlefs their demands fall due before the 
dividend be made ; for debts do not become exigible before 
their term, in confequence of the debtor’s infolvency, or the 
judge’s inhibition, as they do upon the debtor’s demife. 


Kffe&s of *n In» 
terdid or demff 
©f Infolvency by 
tiae judge* 


When an interdi&ion has been impofed by the judge, thef© 
four legal confequences follow: ifl:, the prohibition of the 
debtor from the management or difpofal of his property % 
ad, the fale and dividend to be made of his eflfc&s ; 3d, the fecu- 
rity of his perfon from imprifonment ; and 4th, the right of each 
creditor to reclaim his fpecific property in the debtor’s hands. 


CHAP. II. 

Of the Prohibition of a Debtor's Ads. 


Of the ads of 

a Mojtein 


A Mofies > or infolvent debtor, who is declared to be fo by the 
judge, is held to be incapable of performing any new a£f which, 
might affe£t the property in his hands at the date of his inhibi¬ 
tion; fuch as the emancipation of his flaves, the pledge of any 
thing belonging to him, the fale of any part of his property, 
or a deed of Ketabut or conditional ranfom of a flave ; but all 
a&s which do not affefl his property, fuch as marriage, Khoola *, 
claim, or remiffion, of retaliation, acknowledgment of parentage. 


* Vide Page 65, and Book of Khoola, 


denial 








denial of it by Limn *, acceptance of gifts or bequefte, arc 
perfectly legal and valid. 

If a Mofies perform any ad regarding the property which is 
in his hands at the date of the inhibition, it is altogether null and 
void ; and there is no diflindtion as to the nullity of fuch an adl, 
whether it be performed for a confideration in exchange, as a 
deed of foie, leafe, and the like, or without any fuch confideration, 
as a deed of gift, manumiffion, or appropriation; nor whether 
the confideration given in exchange be equivalent to the article 
fo difpofed of, or be of greater or lefs value. Further, it a perfon 
make a Kurz loan to an mfolvent debtor after his inhibition, or 
fell any article of property to him upon credit, the amemnt of 
fach a loan, or the price of the thing fold, is a perfonal obligation 
upon the debtor; but-the lender, or the feller, can have no claim 
„ to rank with the former creditors. 

If an infolvent debtor make an acknowledgment of a debt con- 
tradled prior to his inhibition, this acknowledgment mufi; be re¬ 
ceived, and the perfon, in whofe favor it has been made, jmufi be 
aflbeiated with the other creditors. In like manner, if he ac¬ 
knowledge having in his poflefiion any fpecific article the pro- 
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perty of a particular perfon, the article mufi be refiored to the 
perfon in w hofe favor the acknowledgment has been made, whether 
there be funds Sufficient to dtfeharge the other debts, or not. 

No debt, or obligation, incurred with the confent of the creditor, 

* Vide Book of Leddu. Jt literally fignifies u mutual imprecation,” and technically implies 
one of the modes of repudiation recognised in the Mohummudan Law* 
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after the interdiction-of a debtor, fuch as an obligation on account 
of a fale or a loan, can entitle that creditor to rank with the other 
creditors of the interdided perfon, whether he be informed of the 
interdi&ion or not; but if the debt or obligation have been incurred 
without his confent, as by the deftruftion of his property, or by an 
offence againft his perfon, he mud rank, for the penalty of fuch an 
offence, or the amount of fuch an obligation, on a footing with the 
other creditors. Further, if a claim be inftituted againft an in- 
folvent debtor, and he deny the j uftice of the claim, but the clai¬ 
mant bring evidence to prove it, he muft rank with the other 
creditors ; and if no evidence be adduced, the debtor muft make 
oath in refutation of the claim ; but if the debtor refufe to fwcar, 
and the claimant make oath as to its juftice, his debt muft 
be eflablifhed, and he ranks with the other creditors for its 
amount, in the fame manner as if it had been acknowledged by 
the debtor. 
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If an offence againft the perfon of an infolvent debtor be com¬ 
mitted by mifadventure, the fine or penalty for fuch an offence 
is fubjedl to the claims of his creditors, and he cannot therefore 
remit it to the offender: but, : if the offence be wilful, the right 
of retaliation belongs to the debtor alone, he may remit it without 
demanding any compenfation, and his creditors are not entitled to 
object; but if he remit it for a compenfation, this is fubjeCt 
to attachment for his debts ; and if he pardon the offender 
altogether, there can be no retaliation nor fine. 

If one credible witnefs bear teftimony to the extftence of a 
debt due to an infolvent debtor by a third perfon, it is lawful for 

life th&- 


the debtor to make oath for the purpofe of cftablifiling his claim j 
and when eflabliHied, it is fubjed to attachment by his creditors; 
but the creditors are not entitled to be heard for themfelves 
upon oath in fupport of a claim of this nature; and the fame 
exadly is the law with regard to the creditors of a perfon defeat¬ 
ed, in a cafe where one witnefs only can be found to Support 
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the rights of the deceafed. 

If a debtor make a deed of gift prior to the judged inhibition, 
on the condition of receiving fomething in return for it, it is law¬ 
ful ; and if the thing fo promifed be fpecifically mentioned and 
referred to, there can be no argument upon the cafe; but if the 
promife of fomething in return have been made in general 
terms, there are three decifions on the point, which appear to 
be equally correct: i ft, that the full value of the thing given fhould 
be held to have been implied, in which cafe the debtor can have 
no right to accept lefs, fince the interefts of his creditors are 
concerned in it; adly, that the cuftomary return for a fimilar 
donation be demanded, in which cafe alfo the donor muft. not 
be fatisfied with lefs j or thirdly, that the donor himfelf, as not 
having been inhibited at the date of his gift, fhould have the 
option of receiving whatever he may think proper, on which 
latter principle the creditors can have no title to objed. 

If two debtors enter into a contrad of falcon condition of 
each pofiefhng an option of annulment during a certain pc- 
xiod, and both of them be interdi&ed, or declared infolvent 
before the period of option elapfe, each of them has ftill an op¬ 
tion of confirming or annulling the contrad, and their creditors arc 
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not entitled to object. In like manner, if one only of the 
parties be interdidled, and be poflefs an option of the nature 
which is here deferibed, that option is in no degree cancelled by 
his infolvency, whether the exercife of it be attended with ad¬ 
vantage to him or not ; but if a perfon, having made a purchafe 
by Siilvni, be interdi&ed before the delivery of the goods; or, 
having any other right or debt due to him, be interdicted pre« 
vioufly to its difeharge; he cannot, in thefe cafes, receive lefs 
than the full amount, without the fanclion of his creditors, whole 
interefls are involved in the difeharge of it. 

If a perfon let a houfe or manlion, receiving the rent in 
advance, and, afterwards becoming infolvent, be interdided by 
the judge, neither he (the bankrupt) nor his creditors are 
entitled to cancel the leafe; but the latter may infill upon the 
fale of the houfe; or they may pollpone this demand until 
the expiration of the leafe. If the houfe fall down, the leafe 
being neceflarily annulled, the leffee has recourfe for a 
proportion of the rent which he has paid, and ranks for 
this, amount on a footing with the other creditors, if the 
identical property which he has given be not found in 
the debtor’s hands; but if a divifion of the debtor’s property 
have taken place amongll the other creditors previoully to the 
annulment of the leafe, it is difficult in this cafe to determine 
whether that diilribution Hiould be cancelled or not. Again, 
if the creditors infill on the fale of the houfe, it is lawful for 
them to do fo as above Hated, and it mull accordingly 
be I old; but the leafe continues valid as before, and if the 
creditors diffir amongll themfelves regarding the immediate file 


or 


or the poftponement of it till the expiration of -the leafe, thofe 
who demand the immediate fale are, by law, entitled to the pre- 
ference. 
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If an infolvent debtor make a purchafe for ready money, or for 
a confederation fpecifically pointed out, it is altogether null and 
void : but if he make a purchafe on credit, or for a price ffcated in 
general terms, it is valid againft himfelf, although the feller cannot 
come in with the other creditors; nor can he even attach his 
own identical property in the debtor's hands, whether the inter- 
didion have been known to him or not. Further, if a pur¬ 
chafe have been made by a debtor previoufly to the judge's inter- 
didion, or decree of infolvency, and a defed be afterwards 
difeovered in thefubjed; in this cafe, if the reflitution of the 
thing bought be advantageous to the interests of the creditors, 
it is lawful for the debtor to rejed and reftore it, but other- 
wife he is not at liberty to do fo. 

, If an infolvent debtor make an acknowledgment of a debt, 
but the ground of debt be unknown, this acknowledgment can¬ 
not affed the rights of his creditors, by afTociating. with them 
the perfon in whofe favor it may be made ; but if he fay “ this 

article of property has been lodged with me under a deed of 
u Moz&riibut by fuch a perfon who is abfent,” this declaration 
upon oath, according to the prevalent opinion, muft be receiv¬ 
ed, and the property mull be fuffered to remain in the debtor's 
hands. Again, if a declaration of this nature be made in favor of 
a perfon who is prefent, and he verify the declaration, the pro¬ 
perty muft be redored to him j but if he contradid it, or difavow 
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the depofit, it forms a part of the debtor’s efleds, and muft go 
to his creditors accordingly. 
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0/ property *t« If any new property be acquired by an infolvent debtor, fabfe* 
luCir4 ‘^ quently to his inhibition, the interdid extends likewife to it, 

unlefs the amount of fuch property be adequate to the difcharge 
of all his debts. 

of fufpfnded Su s p en d ed debts or obligations, as has already been obfer- 

debts and ©bli* 

gatbns. ved, <jo not become exigible by the inhibition of the debtor, nof 

do they confer any right on the creditor of attaching his own 
identical property in the debtor’s hands; but^ on the contrary, 
that identical property muft be diftributed with the debtor's 
effeds, amongfi his other creditors; and if, after the firft inter- 
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didion be removed by the diftribution of the debtor’s ef¬ 
feds, his fufpended obligations becoming due, there be any pro* 
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perty acquired or remaining in his hands, which is inadequate to 
the difeharge of his recently exigible debts, a new interdid 
may be impofed, at the requefl: of the remaining creditors. 
On the other hand, if a perfon die, all debts which may be 
due by him become immediately exigible, whether he have been 
inhibited or nof, and whether his heirs be in refponhble circum® 
fiances or otherwife j whereas the debts or obligations, which m^y 
be due to him by other perfons, do by no means become exigible, 
in confequence of his death*. 


fhf whole of this cafe has already appeared from another author in the Book of 
Dvbt --A'jlc p a g e ,q I( 
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the exclufive Right of each Creditor to his 
own identical Property in the infol vent Debtor’s 


If any one of the creditors of an infolvent debtor find his 
own identical property in the infol vent debtor's hands, his right 
to refume that property is preferable to the claims of all the other 
creditors, fo long as the debtor may be alive, whether there be 
property fufficient to difcharge the othfct debts or not; but the 
creditor may alfo, if he pleafe, relinquilh this right, and be allbcia- 
ted with the other creditors for the full amount oi his debt; and 
as a confequence of this principle it follows, that if a perfon 
purchafe any article of property, and, becoming unable to pay the 
price of it, be interdi&ed for infolvency by the* judge, the feller 
has an option either of reclaiming the article which he has fold, 
or of ranking with the other creditors, for the full amount of 
the price. But if the debtor in the mean time die, the exclufive 
right of any creditor to relume his identical property depends on 
the amount or value of the deceafed debtor's cfledts : it this be 
adequate to the difcharge of all the other debts, the owner is 
entitled as before to reclaim his identical property ; but othcrwife 
there can be no exclufive right; and there is no diftin&ion as to 
this point between the cafe of a debtor’s deceaie after his aflual 
inhibition, and before it, becaufe his death fupplies the place 
of inhibition, provided there be property fufficient to difcharge all 
his debts, 

M m % The 
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The creditor’s option of cither reclaiming his identical 

property, or ranking with the other creditors for the amount of 

« 

his debt, mull, agreeably to fome authors, be exercifed immedi¬ 
ately after the inhibition or decree of infolvency by the judge; 
yet, if it had been faid that it is not loft by a delay, there would 
appear good ground for this dec!lion ; and if the creditor deter¬ 
mine to refume his property, he is by law entitled to do fo, 
whether it be equal in value fo the price agreed for, or lefs. or 
greater, than that amount. Further, this annulment of an original 
bargain by a creditor’s refolving to claim his identical property- 
does not require the interpofition of the judge, nor a knowledge of 
the precife article,’ nor the power of the bankrupt to reftorc 
it, nor its difti«ction from other property in his, hands. If 
therefore the property fo reclaimed be miffing at the time 
when this declaration may be made, and,* after the lapfe of 
a period in which a change was likely to have taken place in 
it, be difeovered to have / a&ually perifhed before the date of the 
declared intention to refume it; in this cafe the declaration can have 
no effefl, and the creditor muft in confequence ftill rapk with 

* the other creditors of his debtor for the full amount of the price* 

« 1 .^ 

Again, if a creditor dedare his -intention of reclaiming a fugitive 
flave, or a ftrayed camel, it is valid; and if he find them, he 
may take poflefllon accordingly: but if they perifh, the loff 
muft be his, unlefs it be proved to. have, taken place prior to his 
declaration of resumption. Fftrther, if thc-article* fo declared to be 
refumed, be mixed with other property belonging to the debtori 
and, its identity being consequently doubtful, the creditor aftert* 
54 This is the thing which I fold,*’ and the debtor fay, Nay, 
it is that other ;’ 5 in this cafe, the debtor’s word muft be preferred, 

U 
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l? a pcrfon purchafe a (hare of any joint property in which 
the right of Sboofd f or pre-emption, is by law eftablifhed, and 
afterwards, becoming bankrupt, be interdi&cd by the judge, and 
the feller’s original partner, being informed of the fale, claim the 
right of pre-empotion, the feller at the fame time demanding ref¬ 
utation of his fhare j in this cafe, the right of the bhxifee * mull 
be preferred, and the price becomes a part of the bankrupt's pro¬ 
perty fub je6t to the claims of all his creditors alike, the feller* 
having no ©xclufivc right to it whatever* 

Ip a creditor demand the*reftkution of his identical property* 
in the debtor's hands, and the other creditors offer him the full 
price inftead of it; or if the heir of a deceafed debtor make-an* 
offer of this nature to a creditor in lieu of his identical property 
which may be found amongft the debtor’s effects ; it is - not in¬ 
cumbent on the creditor in* either of thefe cafes to accept the 
offer, and he is ft ill . entitled to refume his property : but if the 
other creditors pay the price into the debtor’s hands, and he offer 
it to the perfon fn demanding reflitution, the original bargain 

is. not to be cancelled.* In like manner, if the other creditors 

m 

entirely depart from, their rights, and the debtor thus be enabled 
to make;payment of the price ; or if a gift of property be made * 
to him 3 or if his own property be fo enhanced in value as 
to fuffice for the difeharge of his debts $ in all thefe cafes, the 
cxclufi^e .right of a creditor or feller to the identical thing which 
he has fold is neceffarily done away* and. he mu ft adhere to his 
original. bargain, - 

* Derivative from Shoofa, fignifying m the Shm law, the Partner, who is preferred to all 

ather puichafers of a lhare of joint property---Vide page i6S, and Book of Moofi* 
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If a feller find his own identical property entire, or in its ori¬ 
ginal ftate, in the debtor’s hands, he has an option, as already flar¬ 
ed, either of relinquiftiing it and (haring with the other credi¬ 
tors for the price, v.^t f or the a&ual value* or of taking back 
the article : further, if lie find it defective in fu^h a manner and 
degree, as diat the exad proportion which it bears to the original 
price may {fill be afeertainedj for example, if he have fold two 
flaves, and one only be remaining ; or, if he have fold a piece of 
doth, and a part of it have been ufed, or deftroyed ; in this cafe, 
alfo, he has an option of relinquiftiing that part which remains, or 
of refuming it and fharing with the other creditors for the re¬ 
mainder of the original price: but if the amount of the defed 
cannot be afeertained, as in the cafe of a {lave who may have loft 
one, or more of his limbs, either by the hand of God (as by dif* 
eafe), or by the ad of the buyer, in neither of which cafes any 
ipecific compenfation can be due; here, the feller has an option, 
merely of receiving the {lave as he Hands for the full price, or 
of relinquiftiing him entirely and {haring with the other cre¬ 
ditors ; whereas, if a fpecific compenfation be due for the defed* 
as where produced bj the offence of a ftranger, the feller has an 
option of relinquiftiing his right entirely and fharing for the 
whole price, or of refuming the flave in his prefent flats and 
ranking with the other creditors for the deficiency of his original 
price, which is to be afeertained by comparing the adual value 
of the flave both before and after the offence, with the price which 
was originally agreed for. Again, if an increafe be found in the 
identical property of the feller, and that increafe be Fe parable 
from the thing itfelf, the feller is entitled to re fume merely the 
identical thing without the increafe, or to relinquifh it and fhare 

with 
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with the other creditors for the price ; but if the increafe be inhel 
rent, or infeparable from the thing itfelf, the Shaikh in this cafe is 
of opinion that the increafe mull be dependent on the flock and 
muft be reftored with it to the original owner, if he determine to 
refume the article, and that if he prefer to receive the original 
price, he has of courfe this option as before* This, decifion 
however is liable to doubt. 

If a perfon fella date tree having fruit upon it at the time of the 
fale, or having merely blofloros which are impregnated; and thefe 
be included in the bargain; and the buyer fubfequently become in¬ 
solvent after he have ufed or deflroyed the fruit, or it have pe« 
tifhed by any other caufe; the feller in this cafe has an option 
either of iharing with the other creditors for the whole price, or 
of reclaiming his tree alone and fharing for that part of the price 
which correfponded to the lowed value of the fruit, on the day of 
the original fale, or on that of the buyer’s feizin , which latter is 
the only valuation admitted by the Shaikh, who reje&s the former 
entirely. Again, if the tree have not been impregnated but have 
borne fruit of its own accord ; and the feller, reclaiming the tree, 
End no fruit upon it; here alfo, in the opinion of the Shaikh , he has 
a right of affociation with the; other creditors for a proportion of 
the price i -and if the fruit have arrived at perfedion in the hands 
of the buyer, who becomes infolvent after having gathered and 
dried it, here likewife, agreeably to fome authors, the feller may re¬ 
claim the fruit together with the tree. Regarding this latter de¬ 
cifion, we feel confiderable difficulty and doubt. 

It a perfon purchafe land in which feed has been already 

- , Town j 
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/own ; and the feed be included in the Contrafl; and the purchafer 
become infolvent after , the grain have become ripe ; the feller in 
this cafe may reclaim the land * but not .the crop : and. on the 
fame principle, if a perfon purchafe eggfc and have them hitched, 
and become bankrupt after chickens fhall be produced, the fel- 
lej can have no claim for restitution, but muft be contented with 
the original price. 

If a peifort purchafe an orchard or inclofure in which there is 
no fruit, or a piece of ground which is not cultivated at the 
time, and become bankrupt after fruit or corn fhall be produced ; 
in this cafe, the feller may reclaim his orchard or field, but has 
no right to the Truk or corn which may be growing in it; nor can 
he demand that the fruit be gathere 1, or the crop be rooted out, 
before the period of gathering or reaping : and further he has no 
claim for the rent of his premifes during that time. But if the 
debtor, or his creditors, or feme ol them, require the fruit to 
be gathered, the Shaikh is of opinion, that their requefi: mud 
be complied with; although, if he had faid that the general 
benefit fhould be attended ro, this latter decifion would appear 
to be more corred: and if the creditors and debtor be unani¬ 
mous in making this requefi, there can be no doubt that it is 
lawful. 

If a perfon purchafe a female flave who is not pregnant at the 
time, and (he become pregnant before his insolvency, and the 
feller then reclaim her, the offspring,in this cafe, does not follow 
the flave, whether brought forth before the infolvency or after it ; 
and further, it is confidered by us to be abominable, and by the 

Shaikh 
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Shaikh to be unlawful, for the feller, to feparate the mother and 
child until the latter {hall attain the age of feven years*: if 
therefore he offer to the bankrupt the value of the child 
in order to have both together, the bankrupt, according to the 
Sbaikht has an option of accepting or rcfudng it; but, with us, 
this option is liable to doubt : and if the creditor do not 
make the offer, the mother and child muff be fold together, 
and that proportion of the price, which may correfpond to the 
value of the child, muff be the bankrupt’s, the balance going 
to the creditor or original feller. On the other hand, if a preg¬ 
nant flave have been fold, and the feller reclaim her before the 
birth, he is entitled alfo to the offspring; but if he reclaim her 
after the birth, the offspring cannot follow the mother, and the 
decifion muff be exa&dy as above. Again, if the offspring be the 
buyer’s own, the feller can in no cafe be entitled to demand it; and 
if he relinquiffi his right to the mother and demand the payment 
of the price, ffie may be fold for the difeharge of it, but the 
offspring cannot be fold. 

If a perfon purchafe waffe land, and build upon, or plant trees 
in it, and then become infolvent, and the debtor and the other 
creditors agree to remove the trees or buildings, it is lawful, and 
the feller may refume his land; which, further, in this cafe, muff 
be cleared and levelled at the debtor’s expenfe, and if the land be 
damaged in doing fo, the lofs muff alfo be made good : but if the 
debtor and the other creditors objedt to the removal of the buildings 
or trees, they cannot be compelled to confent to it; and therefore 
the feller ffiould offer the full value of the buildings or trees 
in order to reclaim his land; in which cafe, the refumption is 
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lawful; as alfo if he offer to make good the loft occafioned to 
the bankrupt by their removal: but whether or not the bankrupt 
and his other creditors may be compelled to accept of this offer, 
is a queftion to which the Shaikh has anfwered in the affirmative, 
and on which we feel confiderable doubt. On the other hand, if 
the feller himfelf decline to pay the value of the buildings 
or trees, or to make good the lofs produced by their remo¬ 
val, ftill, he mull in our opinion, be entitled to reclaim his 
identical property; and this, whether the ground be of lefs value 
than the trees or buildings, or otherwife: and therefore, if all 
the parties agree to the fale of the whole property together, the 
general price muff be divided proportionably to the feparate 
values of the ground, and of the buildings or trees: but if the 
creditor or proprietor of the ground objedl to this, he cannot le¬ 
gally be compelled to confent to it i, and therefore the trees or 
buildings muff be feparately fold, and their price muff be diftri- 
huted among the other creditors. Again, if a perfon purchafe ground 
from one perfon, and buy trees from another, and, having planted the 
trees of the one in the ground of the other, become infolvent, and 
be inhibited by the judge ; in this cafe, each creditor has a right to 
re fume his identical property : and if the owner of the trees infill 1 
on rooting them out, he is entitled to do fo* and cannot be compel¬ 
led to accept of their value from the owner of the land; or, if 
the owner of the land infill on their being rooted out, and offer 
to become refponfible for the lofs which this may occasion to the 
other, he is entitled to have them rooted out accordingly: but 
if he demand it without making good the lofs, the decifion is 
difficult and doubtful; becaufe, on the one bawd, t:U: trees mull 
he admitted to have been legally placed 


himfelf, were he the party in the fuit, could not be compelled to 
remove them without a compenfation for the lofs; and, on the 
other hand, the ground having been fold without any trees in it, 
the inference would appear to be that the creditor fliould refume 
it in the fame Hate, and that the owner of the trees fhould not be 
permitted to keep them in the ground of another perfon, although 
the debtor would have had a right to do fo, becaufe he planted 
them in his own property. 

If a perfon pur chafe any article, and become bankrupt after 
paying a part only of the price ; the creditor or feller may re¬ 
claim fuch a part of the property as correfponds to the balance 
of the price ; and he is not bound to reftore that part of the price 
which he has received for the purpofe of reclaiming the whole 
sfubjed; nor, on the other hand, is he entitled to demand the 
reftitution of the whole fubje6l by refunding the amount which 
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he has received : but if a part of the fubjed have peri filed in the 
debtors hands, and that part be found to have been equivalent to 
the portion of the price which has been paid, in this cafe it is 
doubtful whether the feller be entitled to reclaim all that remains 
of the fubjed, or only to reclaim fuch a portion of the remainder 
as may correfpond to the portion of the price which is unpaid and 
rank with the other creditors for the balance. 

It a leffee become infolvcnt after the period of his leafe 
has expired, the leffor mull rank with the other creditors for 
the whole rent which may be due; but if the bankruptcy 
take place before the expiration of any part of the term, the lellor 
has an option of retrading altogether, or of ranking with the other 
creditors for his rent; and if apart of the leafe have expired, 
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he is entitled either to re fume his property for that part which 
has to run and rank with the other creditors for the rent which is 
actually due, or to fuffer the leafe to expire and claim the whole 
rent as on a footing with the other creditors. Further, if the 
fubjedt fo let have been a farm, which the leflee may have 
cultivated, and the time of reaping the crop have arrived, the 
leffor is entitled to demand that it be reaped, and that his 
ground fhall be immediately cleared of it; but if the time for 
reaping it have not arrived, and the debtor and his creditors 
agree to pay a reafonable rent for the ground, on condition of 
the crop remaining in it, the leffor is bound to accept the offer, 
and to fuffer the crop to remain; whereas, if they refufe to pay 
a reafonable rent for the ground, they muft immediately remove 
the crop from it: or, if the debtor and the creditors difagree 
about the immediate reaping and removal, or the payment of the 
rent to the leffor on the condition of his fuffering the crop to re¬ 
main ; in this cafe, agreeably to fome authors, the requifition for 
reaping it muft be preferred; and according to others, that requi¬ 
fition which is moft conducive to the general benefit: and on the 
fuppofition of the crop remaining on the ground, and its requiring 
to be occafionally watered, the creditors, defraying thisexpenfe, by 
order of the magiftraf.e or debtor, have a preferable claim for 
that amount before all the other debts of the bankrupt, but if 
defrayed without an order of the judge, or of the debtor* it 
confers no claim whatever. 
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If a perfon purchafe any thing, which is mixed with fome 
other property of his own, and then become infolvent; in 
this cafe, if the articles fo mixed be equal in quality and value, 

the 
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the feller has an option of reclaiming his own {hare of the 
mixed property, or of fharing with the other creditors for the 
price; but if he demand that the whole {hall be fold, this de¬ 
mand is not to be complied with. Further, if the property of the 
debtor be inferior in quality and value, the feller has an opti¬ 
on as before of reclaiming his own proportion, or of fharing 
with the other creditors; or may in this cafe, demand 
that the whole fhall be fold, and receive that part of the 
general price, which correfponds to his fharc of the property, 
the balance going to the other creditors : but if the property 
of the debtor be fuperior in quality to his, the Iright of re¬ 
claiming is entirely loft, and he can only rank with the other cre¬ 
ditors for the price. 

If a perfon purchafe wheat, and have it ground into flour; or 
cloth, and have it bleached, or fewed with thread which formed a 
part of it; or if he purchafe thread, and have it fpun; or a {lave, and 
teach him fame art; and then become infolvent: the feller has an- 
option of reclaiming his property neverthelefs, upon making a* 
compenfation tothe bankrupt far his labour, or of (haring with the? 
other creditors for the price, contrary to the cafe of a flave becoming- 
fat by the hand of God, or acquiring an art of his own accord, 
in which cafes no compenfation can be demanded. Further, if the- 
labour of the buyer have produced no inGreafe of the value of the' 
thing, or if the value of it be diminiftied inftead of being increaf-’ 
cd, the right of compenfation muft be loft; and again, in the* 
cafe of an increafe of the value, if the buyer have perfonally la¬ 
boured, or have paid the hire to another perfon for that purpofe, he' 
is held to be a partner with the feller, in the property of the thing* 

fold; 


Right of re¬ 
claiming how 
affected by t r% 
inemfe in the 1 
value of the at# 
tick* 


WfHSTfr 




t 286 ] 

d; and therefore, if the feller offer to make good the amount of 
the increafed value, the bankrupt mull accept of it for the benefit 
of bis other creditors: but if the feller refufe to do this, the whole 
property muff be fold, and he can only receive the original price, 
the balance going to the creditors* On the other hand, if a third 
petfon have been the labourer or art#, and have not received his 
hire, this perfon is entitled to detain the article for the fatisfac- 
tion of his claim, and his right to that extent is preferable to that 
of every other creditor; and confequently, if the amount of his 
hire be equal to the increafed value of the fubjedt, this increafe 
mu ft be made over by the feller to him * if it be greater, be ranks 
for thft balance with the other creditors of the buyer; and if it be 
jefs, he receives the amount of his hire, and the balance goes to the 
other creditors. 


Right of a .paw¬ 
nee, sunfidered* 
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The right of a pawnee over the pledge in his poffcftion is pre¬ 
ferable to that of eveiy other creditor of the pawner; and there¬ 
fore, if the article be fold for the full amount of the debt, or for 
.more, that debt mull in the ftrft place be difeharged, and the ba¬ 
lance goes to the other creditors: but if it be fold for lefs than 
the amount of the debt, the pawnee can only fliare as to the ba¬ 
lance, on a footing with the other creditors* .Further, if an article 
be purchafed and deposited in pledge, and the buyer then become 
infolvent, the feller in this cafe is not entitled to reclaim his iden¬ 
tical property by reafon of the right of the pawnee which is pre¬ 
ferable to that of every other creditor; and therefore, if the pledge 
be equivalent only, or inferior in value, to the amount of the paw¬ 
nee’s claim, it mull be fold in fatisfadlion of that claim ; but if 
the value of it be greater than the amount of the debt, fuch a 
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portion of it only can be fold as (hall fuffice for the di(charge of 
that debt, and the feller may reclaim the remainder. 

If the feller in a Sulum (ale become infolvent, and the purchafer 
find the identical price in the feller's hands, his right to refurae it is 
preferable to the claims of all the other creditors ; and if he do not 
find his identical price, the Shaikh is of opinion that he muft 
rank with the other creditors, not for the amount of the price 
which he has advanced, but for the goods which the debtor 
became bound to deliver to him ; yet, if it had been faid, that he 
has an option of either receiving with the other creditors a pro¬ 
portionate (hare of the goods* or of annulling the bargain of 
SrVum, and fharing for the price advanced, this decifion would 
appear to be more proper. Further, in the opinion of the Shaikh 
the method of adjlifting the buyer's fhare, in this cafe, is, that the 
value of the fpecified goods fhall firft be afcertained, and the 
buyer be held to be entitled to the fame (hare of the value 
which the other creditors may receive, after which, if the bank¬ 
rupt have any goods of the fpecies and defeription bargained for, 
a quantity correfponding to the buyer's (hare of the value mull 
be delivered to him ; elfe, that quantity muft be purchafcd 
and made over to him; but he cannot receive the value, in lieu 
of the goods, becaufe the transfer or difpofal of merchandifc 
purchafed by Sulum , previoufly to feizin, is illegal: with us, 
however, it is confidered to be merely abominable* ) and there- 
fore, agreeably to our opinion, firft: above mentioned, refpe&ing 
the buyer's option of annulling the bargain of Sulum ,-he may 

* Vide page 65, where this dottrine has been explained at confiderable length. 
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fhare at once with the other creditors for the v lue of the price 
which he has advanced, and receive that fliare to which he may¬ 
be entitled in goods of any defcoption in which the appreciation 
may have been made : but if he refufe to annul the fale, and a 
fliare of the value of the goods be fet apart for him, after which 
it appear that the price of fuch goods has fallen in the market, 
he can only be entitled, in this cafe, to receive what would fufiicc 
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to pur chafe the quantity of the goods, to which, in proportion 
with the other creditors, he was originally found to be entitled, 
and the balance mud be divided among the other creditors ; 
becaufe his legal claim, in the event of his abiding by the fale, 
is for a portion of the goods only, and by no means for a portion 
of their value. 

If a perfon purchafe a quantity of grain from one perfon, and 
ibw it, and purchafe water from another perfon and water his 
field, and then become infolvent: in this cafe, both the credi¬ 
tors are on a footing, with regard to the amount of their claims, 
and neither of them can demand any part of the produce. 

If a perfon hire a labourer to carry goods for him from one 
city to another, and the porter accordingly proceed with them, 
and, previously to his arrival at the place of deflination, the owner 
of the goods become infolvent; in this cafe, if the country, or the 
place, at which the porter may have arrived, be fafe, he may- 
cancel the contrad: of hire as to that part of his journey which 
remains to be performed, and depofit the goods with the judge, 
or with any other trufUworthy perfon if there be no magiftrate 
in the neighbourhood : but if the road or place at which he has 

arrived 
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1 be dangerous, he muft proceed to the place of deflination, 
or to fome fafe place which may be nearer. Again, if a lpecific 
animal be hired for the purpofe of riding on during a certain time, 
and the owner of the animal become infolvent; in this cafe, the 
hirer has a preferable right, and may retain the animal till the 
end of the ftipulated period : but if an animal be hired in general 
terms, the hirer, in this cafe, having no fpecific claim, can only 
ihare in common with the other creditors for the amount which 
he may have advanced. Further, in the cafe of a labourer, it he 
have carried a part only of the goods to the place of deftina* 
tion, and his hirer then become infolvent, he is entitled to 
cancel the con trad as to that part of the goods which may 
remain. 


The vender’s right of reclaiming identical property exids 
only in a cafe where the price may be a&ually due; if therefore 
the payment of the price have .been fufpended by agreement till 
a future period, and the buyer in the mean time become infol* 
vent, the feller can have no right to reclaim his property, nor 
does he even fliare with the other creditors for the price; for 
debts do not become exigible by infolvency : nor can the fale of 
the debtor’s effeds, including the article fo purchafed, be, in 
this cafe, poftponed until the term of payment Hiall arrive; but 
on .the contrary a fale and dividend mufl immediately take place; 
and after this fale and dividend have been made, although the 
interdict be not removed, the feller can have no title to reclaim 
his property, though the term of payment fhould arrive; but if 
by .-any accident the Fale and dividend have been poftponed until 
the term of payment of the price arrive, the feller may in this 
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cafe reclaim his property, as if his debt had actually been exigible 
at the date of the infolvency- . 

The creditor's right of reclaiming identical property extends 
to every transfer of property which may be executed purely for 
a thing given in exchange, fuch as fale, hire, Sitlum, compe¬ 
tition of debts, and the like; confcquently, the perfon, fo trans¬ 
ferring, may in every cafe refume the article which he has thus 
transferred, in the event of the debtor's bankruptcy, and of its 
remaining in his hands; or, if it periih in the debtor's hands, the 
transferer is entitled to fhare with the other creditors for the 
value: but this power of annulment does not extend to con- 
trads of marriage, or of Kboo/a, on failure of payment of the 
dower, or flipulated compenfation, becaufe thefe contrads-arc not 
entered into purely for the thing given in exchange. Again, it is 
an abfolute condition to the creditor's power of reclaiming his pro¬ 
perty, that the contrad of barter, or the ground of it, fhall have 
exifled prior to the interdi&ion of the debtor, for no claim of this 
nature can be urged upon a ground which is fubfequent to the 
interdidion ; as where a perfon fells property to a bankrupt after 
the decree of infolvency may have palled afgainfl him, in which 
cafe, the feller is neither entitled to refume his property, nor to 
rank with the other creditors for the price of it; but mull wait 
until it pleafe God to increafe the debtor's means. 

If the lefTor of a houfe become info! vent, and the houfe fall 
down while in the poffcffion of the lefFee, he is entitled to re¬ 
claim the rent which he has paid, or to fhare with the other 
creditors for the amount of it, if the fpecific property cannot be 
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fefumed. In like manner, if a peribn barter a female for a male 
fiave, and the female die in the pofleffion of the purchafer after 
his infolvency, and a defed being then difcovercd in the male, 
he be returned upon the debtor’s hands in confequence of that 
defed,; in this cafe, the original owner of the female has recourfe 
againft the bankrupt for her value: but whether this claim be 
preferable to, or merely on a footing with, the claims of other 
creditors, is a queftion which is liable to doubt *. 

The refumption of identical property by a creditor can only 
have effed when the article reclaimed is adually in the debtor’s 
hands* for if it have perifhed, he can only rank with the other 
creditors for the price; and, in like manner, if it be transferred to 
another perfon in property or in pledge, or, in the cafe of a have, 
if the debtor have made him a A lokdtubp. the creditor can have 
no title to reclaim; but if the property fo transferred fhould 
afterwards revert to the poffefTion of the debtor, the credi¬ 
tors right of refumption, according to the mofl corred opi¬ 
nion, is held to be reeftablifhed, in cafes where the reverfion 
may take place by cancelling the fecond transfer, fuch as the 
diflolution of a contrad of fale, or the fecond purchafer’s 
rejedion of the article on account of a defed ; but not in cafes 
of reverfion by a new caufe, fuch as a fupervenient fale or a 
deed of gift in favor of the debtor, or his acquiring the article by 
inheritance*. 

If a perfon borrow any article by a deed of Kurz toan, and 


* The fame author, in the Ttfatiera, has exprefsly rejected the ground of preference, and 
confimed'the latter dc:ifion* 
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then become infolverit, the lender may refume his property If 
it be £till in the borrower’s hands: and if a perfon afiign any 
fpecific article as the dower of a woman in a contrad ©! 
marriage, and fhe afterwards diffolve the contrad, or he divorce 
her previoufly to confummation, thus becoming entitled to the 
whole, or to a portion of the dower; here alfo, if the woman 
become infolvent, he may reclaim the fpecific article which was 
aligned, provided it be ftill in her poffeflion. 

If the purchafer of a Have become infolvent, after the Have has 
committed an offence which renders him liable to a penal¬ 
ty, the feller is Hill entitled, according to the moft correct 
opinion, to reclaim the offender, fubjed to the payment of the 
penalty, and to rank with the other creditors for the amount 
which he may thus have become bound to pay. 


C HAP. IV, 

Of the Divifion of the Debtor’s Effefls, 

It is the duty of the magiftrate to fell the effeds of an in fob 
vent debtor with all poffible expedition, arid to diffribute the 
proceeds' among the creditors in proportion to their refpedive 
debts. He fhould jfummon the debtor to attend at the fale for 
the purpofe of taking an account of the proceeds, andbecaufe, 
being better acquainted with the good and bad parts of his pro¬ 
perty, his prefence may excite purchafers to buy it; in addition 
■ to which, his being prefent at the fale muff be conducive to the 
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fatisfa&ion of his own mind regarding it. The creditors fhould 
a]fa be fumnioned to attend; becaufe the fale is made on their 
account, and they may widi to purchafe fome part of 
the property, befides which, their prefence is a caufe of pre¬ 
venting thefufpicion of unfair dealing on the part of the judge,. 
It is lawful, nevertheless, for him to difpofe of the property, jin 
the abfence both of the debtor and of his creditors. He fhould 
further dired the debtor and the creditors to choofe and engage 
a public crier, in whom they mutually confide, for the pur- 
pofe of managing the fale: but if they fix on an unworthy 
perfon, the judge muft fet him afide; and if they differ in 
the feledion of a broker, the debtor choofing one perfon, and 
the creditors feleding another, the judge muft pitch upon one of 
the two, whom he confiders as moft worthy ofhis confidence; or, 
if they be equal in this refped, he muft choofe that one who 
offers to perform the duty gratuitoufly; and if both make tills 
offer, they muft be conjoined in the management of the fale: 
but if both alike require "hire, the moft truft-worthy and moft 
expert muft be preferred, and the charge muft be defrayed by 
the bankrupt, if no gratuitous manager be found, and there be 
no funds in the public treafury to defray it. 


It is proper that every part of a debtors efife&s fhould be 
feparately fold, in the market place, which is ufually appropriated 
to that particular fpecies of goods; but if it be fold in any other 
place and for a reafonable price, this is equally legal and valid : and 
when a bargain may thus have been concluded for a reafonable 
price, if there be no option referved to the parties, any offer of an 
iocreafe muft be reje&ed, although it is feecoming for the purchafer in 

futh 


Order o/ foie# 


Creditor omitted 
in the dividend. 


fuch a cafe to diffolve tlic bargain of his own accord, or to make 
good the addition which has been offered. 

I he property ol a bankrupt muff never be delivered to the 
buyer until he make payment of the price; and if he refufe to 
pay the price, the judge may legally compel him to do fo, and 
to take pofTeffion of the article which he has bought. 

It is proper, in the faleof an infolvent debtor’s effbas, to begin 
with fuch articles as may be pledged, and to apply the price of 
them in payment of the debts of the pawnees ; after which of¬ 
fending flaves fhould be fold, and their price applied in fitisfao. 
tion of the offended perfons r but if thelofsof any particular article 
be apprehended, that article muff firff be difpofed of ; then, the live 
ffock, which require expenfe for maintenance, in preference to all 
other property ; then* merchandife or houfehold furniture, and every 
fpccies of moveable property ; and laft of all immoveable property, 
or houfes and lands t but public notice fliould be given of the 
fale of merchandife and houfehold furniture as well as of lands-, 
in order that the number of purchafers may be incrcafed. 

The property of an infolvent debtor muff be fold for the 
common currency of the country; and, if this be different in 
fpecies from what the creditors are entitled to, they muff receive an 
equivalent to their refpe&ive rights, in.the currency for which 
the property may have been fold. 

a t the judge make a dividend among the creditors, and it aftciv 
wards appear that one of them, having a valid claim, has been 

omitted,. 


©mitted, the diftribution muft be cancelled, and that creditor 
muft receive his (hare with the others: Some authors have pro- 
hibited the cancelment of the firfb dividend, and authorized the 
creditor, who may be fo omitted, to recur againft the others ref- 
pedtively for a proportion of the fhare to which he may be 
entitled; but the firft dccifion is the rnoft corredl. 

When the judge lhall have fold the bankrupt’s effe£ls, if there 
be only one creditor, the proceeds muft be made over to him 
without delay j and if there be feveral creditors, and the diftri- 
bution be practicable without delay, it muft not be poftponed 
by the judge: but if an immediate diftribution be impra&icable, 
he may lend out the proceeds to a refponfible perfon, if fuch a 
perfon can be found to borrow them ; or otherwife he may depoik 
them with fuch a perfon in truft. 

The maintenance of a bankrupt, and of his family, or of thofc 
for whom he is bound to provide, muft be defrayed from his pro¬ 
perty, and clothing muft alfo be provided for them; obferving 
however a proper medium, or what is fuitable to their condition 
in life, with regard both to maintenance and clothing; and this 
expenfe is chargeable to the eftate until the day of the dividend 
amongft the creditors, for which day alfo the fuftenance of the 
bankrupt and of his family muft be paid ; but it is proper, that the 
payment for this purpofe fliall be made from property which can¬ 
not be fpecifically claimed by any of the creditors. All this pro¬ 
ceeds upon the fuppofition, that the bankrupt himfelf pofTeffes no 
art nor calling, nor is capable of bodily labour; for otherwife his 
maintenance muft be defrayed from his gains; and if thefe be more 


No delay Uke 
place in the 
diftribuciotu 


Maintenance ef 
a bankrupt and 
his family till 
the day of the 
dividend inclu ** 
five to be de¬ 
frayed from his 
property. 


than 


Alfc* funeral 
charges of .him* 
felf, his wife, 
and his flavc* 


One fe*va t and 
the houfe of the 
bankrupt not to 
he fold. 


/ 


He cannot Ic 
compelled (q 
vvmk* 


than fufEcient, the furplus rauft go to his creditors * or, if they 
hill Ihortj the balance mu ft be made good from his property. 
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If an infolvent debtor die, the expenfe of his interment muff be 
defrayed from his eftate, an-d the amount of this expenfe, as ordain- 
ed by the law, ss that of a ihroud confifting of three cloths, with 
the perfumes and fweet herbs which are fprinkled and ftrewed 
over the body; and laftly, that of placing it in the earth: in 
like manner, if his wife die, her funeral charges muft.be decayed 
frbm the eftate, as alfo thofe of his Haves. 


m&m 


<k\: 


The perfonal fervant of a bankrupt, and the houfe in 
refides, cannot be fold ; but if a part of the houfe appear to be 
ftifficient for him, what is redundant may legally be fold. Further, 
if the only fervant and houfe in the poffeffion of the bankrupt 
be the identical property of a creditor, for the price of which the 
debtor may have failed, and the creditor claim their refutation, this 
claim is not to be admitted; or at lead, the admiftion of.it is lia¬ 
ble to difficulty : but if the Have and the houfe be in pawn, they 
muft be fold for the benefit of the pawnee, unlefs his claim be 

i ■ ■* 

defs than their value, in which cafe an equivalent to the debt rmr 
be difpofed of. 


A bankrupt cannot be compelled to labour, or to pra&ife any art 
which he may peflefs * ; but if he have a houfe or animal, which 


1 v ;s perhaps unnccefiary, although it may not be improper in this place, to caution the rea- 
dcr agamft confounding the chara&er ot an indigent debtor as deipribed in the Book of Debt 
F. 194-5, with that of a perfon inter dieted for infobvencj by a decree of the judge. The 
feriner ; having nothing to fumndcr to his creditors? is bound to labour perfonally for their be - 
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petty, and to a guardian, as a father or grandfather, felling the 
property of his ward, and to a truftee or deputy appointed by 
the judge: the warranty in all fuch cafes muft reft upon the perfon, 
whole property has been fold, and not upon the agent or fruftee. 

If a judge fell property on account of an Infolvent debtor, and c* 
the price perifti in his hands without negkfft, and the property 
then appear to have belonged to another perfon, that perion muft 
Of cotoft recover it from the buyer, and the buyer comes upon the 
bankrupt for the price j but whether he be entitled to receive the 
full price from the bankrupt's efteds, or merely to (hare in propor¬ 
tion With the other creditors, is a queftion which is liable to 
The Shaikh has maintained, that the.nrft decifion is 

If the ftave of an infol vent debtor commit an offence, the *pe- •*« ** in - 

1 folveat debtor 

nalty for that offence attaches to the perfon of the offender, and m“k« ^oc^&e 

penalty of an of* 

conftit'iites a preferable claim to that of every other creditor: con- h9 

JK :fu ; the latter having given up his property, is, like our bankrupt, by the Englxfh law, (who has 
obtained his’ certificate,) exonerated from his debts; with this important diftinflion, that all pro¬ 
perty fubfequently acquired by the Englilh bankrupt is free, .whilH.thc frojxrtj of a Mooiulnian 
is anfwerable a A infinitum * 
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other creditors; but if the value fall/hprt of.,the penalty, the of- 

- 

fended perfon can have no additional claim ; and if the bankrupt 
vvifli to redeem the {lave by paying the whole penalty, the other 


creditors are entitled to prevent him. 


The dividend to be made by the judge muff embrace bnl 
debts which may be actually due at the time, and by no means 


thofe which are fufpended; for they are merely perfonal obliga¬ 
tions again ft the debtor: and, further, the judge is not entitled to 
demand from the creditors, before making the dividend, a proof 
that there is no other creditor entitled to fhare; but he is bound to 
take it for granted, that if there were any other creditor, that 


creditor would appear in confequortce of the interdiction having 
been publiihed, ; j ■iSM lllt-llf ^ 1||| 




When a dividend of the bankrupt’s property has been made, 
if any part of his debts remain unpaid, he cannot be compelled 
to labour for ti e difeharge of it; but if he pofiefs any property 
which is not attachable for his debts, fuch as an Omm-c-xoulud , or 
the ufufrufl of appropriated lands, thefe may be let out for the 
benefit of his remaining creditors.. On the other hand, if he pof- 
fefs no remaining property whatever, and his creditors jacknow- 
ledge that he has none, the queffion whether the interdict ccafes in 
virtue of the dividend alone, or requires for its removal a new order 


of the judge, is liable to forne doubt, although the former is the 
preferable decifion. In like manner, if the creditors agree to take off 
the interdiction without any dividend, this appears to be fufficient 
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and if there be only one creditor, he may fell th 
at one in fatisfk$|ion of his debt. 
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Of the Iniprifonrnent of Debtors. 

idebred, and have property fufficient to dif- ‘ n ■<■ ,,. 
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is bound to apply that property in the dif. ht ' ,tn - 
: of them. ; and if he refufc to do (a, the judge may imprU ;..g| 

fon, and chaflife him, or if he think proper, may difpofe of his 
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property by fale, and difeharge his debts with the price; but if 
the debtor have no apparent property, and aiTert total indigence, 
the admiffion or rejedlion of this plea mult depend on the cir- 
cum fiances of the cafe. If the creditor con trad*d the aiiertion, 

. , . , . ‘r'-rU": .. . ■; .p!-, 

and his claim been account of a contra# of barter, fuch as fale, 

Kurz, or, in general, for property delivered to the debtor; or if it ; ■ 
be eftablilhed that the debtor at any time pt^eflif properly, and 
he aflert that it has perifhed, and bring no proof of his affertion ; 
in ail thefe cafes the word of the credit; r on oath mud be pre- ; 

'ptilfeJ ; but if the claim be on account of an offence committed! 
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dingly j for, according to the 
incumbent on a debtor, notwit hftandii 
wknelJes*. Again, if it be known that he had property at fame 
former time, and he affert the lpfs of it, this lofs mufl be eila- 
blilhed by proof: but it is not neceffary, in this cafe, that the 
witnefies lhall be particularly acquainted with the private con¬ 
cerns of the debtor, nor can the creditor require his oath in addi¬ 
tion to fuch tedimony; whereas, if their teilimony reach only to 
the faift of the debtor s indigence, and not to that of his fpecific 
Ioffes* it can only be received in a cafe, where they are particu¬ 
larly acquainted with his moll fecret and hidden concerns. 


Evidence of poverty is to be heard only where it proves the 
pofrtive faff of indigence, and not where it eftablifhes merely the 
negative of a debtor's pofieffing property, although this latter is 
clearly to be deduced frprp the former; becaufe the former efta* 
bliflies a condition which is apparent, and which therefore 
the witneffes may know, whereas they cannot know the latter, 
in the fame manner as, in a claim of iucccffion, the witneffes 
mufl affirm that the claimants are the only heirs, and their affer- 
tion.of there not being any others is inadmiffible, Further, the 
teftimony of indigence mull be heard immediately, when produ¬ 
ced i and it is unlawful taimprifon a debtor, whole indigence may 


* The greateft part of this pottage has been anticipated ia tfyz Book of Debt, page 196-7, 
where it was by not means fo properly introduced. 
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When a debtor has been once declared a bankrupt,, and, bis pro- Ctfi affecand 

. j. . , , n % • i* i » i i , iij.crdifrun de. 

perty divided amoniHt his creditors, and he has been thus exone- nwwd«<» f»n the 

r \ , . • . &** 
rated for a time from their demands ; if they allege a recent acqui- * eiua ^ lU “f* 

Ution of property for the purpofe of renewing their claims, apd 
the debtor deny this affertion, his word and oath mud be be* 

Jieved, on the failure of proof: further, if he acknowledge 
this fad, and his recent acquisitions be fuffictent far the difa 
charge of his debts, a fecand interdict is not to be impofed, but 
otherwife, it muft be granted at the requeft of the creditors; and 
if any new creditors appear before the fecand interdiction, they are 
on a footing with the former, but have no preferable claim, evert 
although they have been inftrumental to the acquifirion. Again, 
if the debtor acknowledge his pofTcfTmg new property, but affert 
that he holds it under a deed of Mozdrubui by another per ion ; 
if this per'fon be abfent at the time; the debtor’s word and oath 
mufl be believed; or, if he be prefent and verify the affertion, 
the fame exaCUy is the law; but if he contradict it, the pro¬ 
perty muft be divided amongfl the creditors, and if the creditors 
require his oath in confirmation of the debtor’s declaration, he 
is bound accordingly to fwear that the property has been fa lodged 
by him with the debtor. 
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* This term has been ufed for the purpofe of controverting* an opinion maintained by fpritc 
authors, that the judge may imprifon the debtor for a certain time, in ordei to fktisfy hiaafdf 
that he has no property, 
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If a perfon be bound for a debt which is not actually due, and 
wilh to go upon a journey, the creditor cannot prevent him, al¬ 
though the journey be Co long as that his claim mud: fall due 
before the debtor's return, nor can he further demand bail for 
the debt: and this is equally the law when the debtor may be go¬ 
ing upon holy warfare*. 
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If a perlon in opulent circumftances refufe to make payment 
of his debt, it is lawful for the creditor to moleft him by perfonal 
attendance, and to importune him for the payment, and even to 
ufe opprobrious epithets, fuch as calling him oppreflive and tin- 
juft, until he (hall difeharge the debt. 
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The debts of an abfcnr perfon mu ft be difeharged, and the 
judge may fell his property for the purpofe of difeharging all fuch 
debts as may be proved before him by the creditors, if they de¬ 
mand the fale : but he mu ft not make over the amount, unlefs the 
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creditor produce another perfon as furety for itand if the debtor 
afterwards appear, and have no valid objedlion to ftate, the judge 
and the furety are both exonerated; but if he adduce proof of the 
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If a claim be made a gain ft an indigent debtor, and he have no 
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proof of indigence to adduce, and confequently be apprehenftve oi 
iniprifonment if he acknowledge the jjuftice of the claim, it is 
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lawful for him in this cafe to fw.ear in refutation of it, although 
he make a faife oath but he muft adopt feme mental referva- 

tion, if he know of any, fo as to evade a diredt falfehood, and 
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muft preferve the intention of d t(charging th| debt whenever he 

■ 

may be able to do fo. Further, if he ("wear in refutation of a juft 
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claim, wljeh poftefting t 

:he power of difeharging it, he is guilty 

of an offence in the fight 

of Goo, and ought If ill to difeharge the 

debt, although the credi 

tor cannot demand it, after he has thus 

fu'orn to its injuft ice : bu 

it if the debtor repent of his fin, and offer 

payment of the debt, it i 

s. lawful for the creditor to accept it; and 
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if he offer a profit, or increafe of the original amount, the Shaikh 
has authorized the creditor’s acceptance of half the (urn which' 
may be offered,, confidering the t.ranfadion (as explained by 
Ebne Ejdrebs) to belike that of Mozdrubui % or fgdorage-ftock, 
in which the conftituent or owner of the capital receives half the 
gain. On the other hand, if a creditor, who has not accepted his 
debtors oath, be unable to recover his debt, and obtain poffdfion. 
of any thing belonging to his debtor, he may lawfully fecure his 
pavmeht by applying this property for the purpofe ; and if it be of 
the fame fpecies with that which is the ground of his claim, he 
may appropriate an equal quantity; or other wife he may retain at 
a due valuation what is fufficient for the difeharge. of his debt: but 
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the hulband is bound to fee k paid, and itmft enable her to difr 
charge the debt accordihgl^ akhouf.. 1 
cut his authority or content. 
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If a perfoo in debt die; his debts it 
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eilate preferably to every claim of fucceffion: and the order in this 
cafe is, that his funeral charges (ball firte be defrayed; then his 
debts (ball be paid ; afterwards, his legacies take efFedt over a third 
part of what may remain ; and the balance muft be confideredas in¬ 


heritance, It is incumbent however upon every creditor of a 
perfon deeeafed, after cfiablilhing his claim by proof, to fwear 

due * and to 

no avail: but he 


that t.he debt L 
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can 

an oath of the heirs, if he altert their knowledge o c J ’ 
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(not otherwife), even - although he fhould bring no proof of it 
himfelf, and refute to (wear in fupport of it. Further, if 
oftly one witnefs be adduced, and the creditor make oath, in 
conformity with the teftimony- of that witnefs, to the 
tice of his claim, this one oath mute fuffice, and a 
not be demanded, of him>. On the other hand, if a debtor leave 
no property behind him, his heirs are not 

. ■ •' v ...... ' [ V-,/' ’■' ■ " ■ *>. v /. '• 

of his debts, but if they difeharge them gratuitoufiv, t 
well; and it may even be reckoned, to them as alms; a 
their ancelfor may have been, one whofe maintenance they were 
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to provide*. Again, in the cafe of the debtor’s leaving 
property, if one or more of the heirs acknowledge the juftice 
of a creditor’s claim, they are liable for a portion of the 
debt correfponding to their fliares of the inheritance; and if 
two of the heirs, being of juft and irreproachable character, 
give evidence to the juftice of the debt, their teftimony mult 
be received in favor of the claimant again!! the whole body of 
the heirs, and, with his oath in addition, have the effedt of 

eftabliftung his claim; but if he refute to make oath, the tefti- 

* 

mony of one or more of the heirs does not fubjedt them to the 
payment of the whole debt, out of their own fliares of the inherit 
tance. 


If a perfon in debt be (lain by mi fad venture, his debts mud 
be di(charged out of the fine, if there be no other property, or if 
the property be infufficient; and further, in the cafe of wilful 
murder, the Shaikh is of opinion, that retaliation cannot take 
place, until the claimants become refponfiblc for the debts of the 
deceafed j and that, if they refufe to do fo, they are not entitled 
to demand retaliation oil the murderer; but each of them may 
remit the punifhment to the extent of his own fhare. The more 
corredl decifion, however, with us, is, that retaliation may be de¬ 
manded without refponfibility for .the debts, and that the rights of 
the creditors are entirely loft," whether the murderer voluntarily 
pay a compenfation or not. Yet, if the heirs remit the punifh- 
ment exprefily for a compenfation, and the murderer agree to pay 
it, this amount is fubjed: to the payment of the debts. 


* vidc Book of Marriage, for the duties of maintaining relations. 

Q_q 
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Of the management of the property 
of Orphans, 




C H A F. I. 


Of the Caufes of Inhibition. 

T YU JR literally Cgnifies to prohibit or prevent, whence any 
thing forbidden is denominated Hujr ; as in the facred text 
of the Koran “ This is forbi dden to them for everf-.'* Human 
reafon or undemanding is alfo termed Hujr , as Almighty God 
hath faid, “ Is there not in this an oath for a perfon pofTefled of 
“ understanding J,” becaufe reafon is a preventative from 
the commiffion of improper afis 4 again, a Hone is called Hujr, 


Definition of 
the term llte* 
sc Ally® 


* This book lias been added’by the tranflator, and is quoted from the TuBretr-ooUAhham. 
The v/ord may be read in three different ways, by changing the quality of found or vowel of 
its initial; thus Hujr, Hejr, Hoojr. 

+ Mr. Sale has given a different expofnion of the above paffage, which however may be 
equally correct, and is indeed fandioned by the authority of the fame commentator, from whom 
the tranflator has taken the above. 

t Mr - Sale’s tranflation of this paffage is obvioufly incorred, « an oath formed with under- 


{Landing .'’—Vide Chapter 89. page 48.- 
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Technically, 


if two kind!* 


An infant s in- 

Whited# 


Puberty how af¬ 
ter rained* 


Proofs of mattu 
thy &vt. 


mmm 


becaufe it is an ohitacle in the traveller’s way ; and the black (Tone 
in the holy temple of Mecca is fo termed, becaufe it impedes the 
pilgrim’s progrefs round the temple. In ,thc language of the law, 
it implies the prevention of a perfon from tiling or managing 
his own property, and its legality is eflablifhed both by the 
Koran , and by unanimous affent, according to the faying of 
Almighty God, “ Give not unto thofe, who art of weak under- 
“ Handing, the property which Go#hath appointed you to pre- 
“ ferve.” It is,of twq kinds: Inhibition of a perfon on account of 
the right of another, as that by reafon of infolvency * *, of fjeknefs, 
of fervitude, abfolute, or provifional, and of pawn, fome of which 
have already been explained y and inhibition on account of one’s 
own right j which is threefold, namely that by reafon of infancy, 
of infanity, and of prodigality, or folly t. Inhibition on the three 
latter grounds, is more general and extenfive in its.nature than that 
on any of the former, and relates not only to property, but to 
obligations of every kind. 




An infant is held to l e inhibited by the law ; and all ads, which 
may be performed before maturity, and diferetion, are confidered 
to be null and void. Maturity is ascertained by five particu¬ 
lars, three of which are common to males and females, and 
two peculiar to females. The three, which are common, are the 
emiffion of feed, the attainment of a certain age, and the 
growth of hair on certain parts- of the body: the two, which are 
peculiar, are menftrucufnefs and pregnancy. 

' 1 . ' * 1 > . ,1 ', ' ■ t ' ~ >' 1 < ’ v -s ' j i > 1 ‘ ilk *' f ‘}i • " • i M ’ , 1 W". r t * 

* Inhibition for debt or infolvency is not permitted by Aboo Hukeefa,—V ide Hedtiya, 
Vol III, page 484, 

+ Arab. Sufahut, which the context will hereafter more fully explain. This latter ground of 
inhibition is alf© reje&ed by Aboo Hxjmeefa.—V ide Hedaya , Vol. III. page 473. 



The emiflion of femeo, or of the darting fluid from which 
Almighty God createth the child in the womb, is conhdered to 
be a mark of maturity, whether it take place when the perfon is 
awake, or afleep, in the a<£t of coition, in a dream, or otherwife ; 
and whether it be attended with delire or not: with refpe<51; to 
doubtful or equivocal hermaphrodites, if they emit from both 
members, they are held to be adult, as alfo if the femeo fpring 
from one member, and the menfes flow from the other; but if 
the femen fpring from one member only, the Shaikh docs not 
hold fuch an hermaphrodite to be adult, becaufe that member 
may be an excrefcence, in which cafe the difcharge from it is- 
of no eJEbdit;. This deci (ion • we confider to be doubtful. 

The age, which is in law confidered to be that of maturity, is 
♦ hat of fifteen years in males, and of nine in females*. Me nfl r li¬ 
eu fnefs is an undoubted proof of maturity, and fo is pregnancy. 
Koughnefs of the voice, and reparation of the cartilages at the 
point of the nofe, are by no means to be taken into the ac¬ 
count f. 

The growth of ftrong hair (not that ofToft down) upon the 
pukes, around the private parts of a man or woman, is another 
proof of maturity, as alfo, according to ti e mod: cofre£l opinion, 
the growth of the beard, but not that of hair on any other part 
of the body. By fome writers, it is recorded, that a child of ten 


* A very material diftindion upon this, and many other points^ connected with*Inhibition, be¬ 
tween the dodlriftes of Soonnee and Sheea law, may be gathered from the Heday&> VoL III) 
page 468 to page 492, 

As maintained by the Imam IvIalhk, and fomc other lawyers of the oppofite fc£h> 
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years of age, or even five fpans high, may legally execute a will’ 
for virtuous purpofes, and may emancipate a flave, and is fubjea 
to Mudd, or the fpecific punilhmepts ordained for certain crimes 
by the law. This opinion, however, is liable to d 


IDifcretiori* 


Definition of 
Stodigai, 


Maturity is not fufficient without difcretlon to remove the 
inhibition impofed on infants by the law, and hence the ads of 
an infane perfon, and of a prodigal or fool, are alfo held to be in¬ 
valid. A prodigal or fool is one who waftes his property for 
improper purposes, and to whom therefore his property mu ft not 
be given, even at the molt advanced age ; for it is by no means to 
be con fide red as a fufticient ground for delivering his property to 
fuch a perfon, that he is twenty five years of age*, if, at the fame 
time, his underftanding be defective ; nor is the inhibition to be re¬ 
moved on any fuch ground. Further, the inhibition of a prodigal 
is general, and extends to every aft regarding his property which 
he could poflibly perform; confequemly fale, acknowledgment 
of debt, and all other acts by fuch a perfon are totally null and 
void, whether they be executed by himfdf, perfcnally, or through 
the medium of an agent whom he appoints. 


Difcretlon defin« 
*d. 


Discretion f fignifies the juft and proper management of 
one’s property; and therefore, when this quality is eftablifired in 
the fen is in which it is here applied, a: perfon *1 property muft 
be given up to him, although his condud in matters of religion 
be by no means juft or proper, unlcfs his vice or impropriety be 


* As exprefsly maintained hy Aboo Huneisfa.— Vide Hedaja, Vol III, page 47p 
+ Arab. Roofed. It has a number of other %nifications, an ( l is more .frequently, in common 
language, applied to fpiritua!, than to temporal, matters, 

of 




of a nature which produces extravagance and wafte, for thefe 
latter are obvioufly not occafioned by the negled of religious du« 
ties fuch as prayer and alms, nor by the commiffion of fins fuch 
as lying; confequentiy the perfon, who commits fuch fins, is ftill 
entitled to the management of his property, if he be otherwife 
capable of managing it with diferetion; but if his vices induce 
extravagance or waftc, (like drunkennefs, which produces the 
purchafe of wine ; gaming, and mufic, which require expenfive in« 
ftruments for their indulgence, and the maintenance of wicked 
perfons to adminifer to their gratification ;) the property of fuch 
a perfon mud be withheld from him by reafon of his extrava¬ 
gance and wafte. The Shaikh , however, has confidered moral and 
religious reddtude to be a requifite condition, but this opinion is 
very liable to doubt. At the fame time, the expenditure of the 
greateft part of one’s property in virtuous and charitable acts, if 
he be contented with the balance for his own ufe, is not to be 
confidered as extravagance; and on the other hand, expending 
it in choice viands which are unbecoming one’s fltuation in life, is 
held to be extravagance and folly. 

Discretion in youth is afeertained by trial, fuch as com- H(tw ar«rt.fo«i 
mitting to the management of a perfon thole matters which his 
fellows are accufto tried to conduft; for example, intrufling to 
the fon of a merchant the ccnclufion of a bargain of purchafe or 
dale, in which, if he efcape lofs, and evade any attempt whfch may 
be made to circumvent him, his diferetion and good manage¬ 
ment are held to be eftablilhed; or, making over to the child of a 
perfon of higher rank, who is ifually prevented from going to 
the market, a fum adequate to his fupport for a certain time, that 


# 


*n< girls. 


■Slaves inhibited. 


•E'ek perfons )b» 
Tibi ted to a cei> 
tain extent* 


he may ufe it in fupplyinghis wants; and if he appear to be fteady 
and attentive, and careful in calling his agent to an account, his dif- 
cretion is held to be eftablilhed, A woman, again, is held to be dif- 
tieet, if flie remain conflantly at home, obferve decency and cor® 
rednefs of manners, content herfelf with thofe occupations which 
are becoming her fex and condition (fuch as fpinning, and fetting 
others to fpin, or other employments peculiar to women), and at the 
fame time be found to be careful of the property in her hands, and 
capable of employing it and herfelf to advantage without the dan¬ 
ger of circumvention or fraud. The period of trial, again, is that 
immediately preceding maturity, when diferimination is*apparent in 
youth; and the tefUmony of men may be received as to maturity 
(HK.1 dderetion both in hoys and girls ; but that of women is ad» 
miflible only with regard to the latter. The confent of a guar¬ 
dian renders every ad of an infant pcrfedly legal and valid. 

A slave can perform no ad without the confent of his mafter, 
whether regarding eftential property, (fuch as fale, gift, and the 
Iike,)orufufrud(fuch as conferring a rightof occupancy); and whe« 
ther for a.con.fideration in exchange, (as in contrad$ of falc, and 
ofjeafe), or gratuitoufly, (fuch as alms, gifts, and appropriations). 

Sick * perfons are inhibited, excepting to the extent of a third 
part of their property, with regard to ads fuch as gifts, alms, 
manumiftion, and fale involving Mohabdi f: which latter is valid 

I* *-— -—. .. . , , . .. .... - - . .. . 

* Tiiat is, perfons in death-bed illnefs, as will be fully explained hstctfjtcr _Vide Book 

of Wills. 

+ Literally, a donation, and technically, a wilful and gratuitous advantage given to another 
in a contrail of barter or fale, as u here a perfon may knowingly purchafe an article for 
more, or fell it for lefs, than its real value, from motives, of fricndlhip.— Vide. Book of Wills,, 
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as to the real value of the thing given or received, though it fhould 
affe<5fc the whole property of the perfon who enters into the tranf- 
a&ion; but, as to the balance, no further than affe&s a third 
part of the eftate. Of this latter fpecies of inhibition, however, 
the effect muff always be dependent on the pleafurc of the heirs j 
for, if the heirs confirm the a<5l of the fick perfon, it is valid, 
whatever the nature or extent of it may be* 


C H A P. II. 

Of the Laws of Inhibition* 

When the inhibition on account of infancy is removed by 
the maturity and diferetion of the perfon on whom it has been 
laid, his property muft be delivered to him ; and, in like manner, 
if the prodigality of the fpendthrift have ceafed, or the infanity 
of the mad perfon have vanifhed, his property can no longer be 
detained : and there is no neceftity in thefe cafes for the interpofition 
of the judge. With refped to a young woman, again, who 
has arrived at maturity and diferetion, her ads are aIfo legal 
and valid, and her property muft be made over to her, without 
waiting till her marriage, or her bearing a child, or her living 
with her hufband for a year, or his confummation with her* : 
further, a woman, after arriving at the age of maturity and dil- 


• AH which arc conditions to the validity of a woman’s a6ls over more than a third of her 
property, according to the Imams MAlek, andHuMBUL. A-soo IIunesfa agrees, on this 
queftion, with the Sheea lawyers,—Vide Tuz&em 
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cretion, is entitled to perform every adl Regarding her own pro¬ 
perty, which (he may think proper, (whether gratuitous, or for a 
confideration in exchange,) without the confent or authority of 
her hufband ,* for his confent is by no means a condition to the 
validity of her adts, beyond a third part of her property, whether 
gratuitous or otherwife: and flic may alfo, to a certain limited 
extent, even without the confent of her hufband, difpofe of his 
property in charity, or give away food in fuch a quantity as not 
to injure him, unlefs flie be exprefsly prohibited from doing fo, 
or know that it is improper. The other females of a mans houfe* 
hold, as his Haves or fitters, have no fuch power by the law, and 
their doing fo, without the matter’s or the brother's confent, is to¬ 
tally illegal and invalid. 


Inhibition for 
debt, or prodi¬ 
gality, requires 
a decree of the 
judge* 


Inhibition either on the ground of irifolveney, or of prodT 
gality, cannot be ettablifhed except by a decree of the judge; and 
confequently, it is not held by the law to exift with regard to any 
perfon, on the appearance of his infolvency or folly, until the 
decree for that purpofe fhail have patted. 


Former removed 
iy diftribution 
of the bankrupt's 
jpr#perty» 


The inhibition of an infolvent debtor is removed by the di vi¬ 
sion of his property, without the interpofition of the magittrate z 
but whether or not a decree of the magittrate be required to 
remove the inhibition of a fpendthrift, is a quettion on which 
different opinions have been pronounced, and which the Shaikh 
lia%, decided in the affirmative. With regard to inhibition on the 
ground of infancy, there can be no doubt of its removal by matu¬ 
rity and diferetion alone, and confequently it does not require the 
interpofition of the judge. 
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Jt is proper for a judge, when he inhibits a prodigal, to have 
the inhibition publicly proclaimed, that others may become ac¬ 
quainted with his ikuation, and avoid dealing with him; but it is 
not nccedary, that witneffes be fummoned to teftify the fa#,of the 
inhibition : and when it is fo impofed, all fubtequenta&s of the 
perfon fo inhibited, fucb as fale, purchafe, or any other deed which 
might affeft his property, are abfolutely null and void ; and the 
judge is bound to reclaim whatever property he may have fold, 
and to redore the price to the buyer, if it be dill in the prodigal’s 
hands; but, if he have fpent or dedroyed if, or it have perifhed in 
his hands-, the lofs mud fall entirely on the buyer, and no right of 
recourfe is allowed. The fame exactly is the law, with regard to 
'every article of property, which may be taken by one, who is in- 
terdided on account of prodigality, from another perfon, with that 
other’s content: if remaining in his hands, the judge mud reftore 
it to the owner ; but if loft, the lofs mud be the owner’s alone, 
whether he have been informed of the interdict, or not: this, how¬ 
ever, proceeds on the fuppofition, that the owner dial 1 not only have 
delivered the article to the prodigal, hut have given him a power 
or right of property over it; for, if the article have fallen into his 
hands, even with the owner’s content, but without the conferring 
of a power over it, (as in the cafe of an Areeut loan, or adepofit,) and 
hededroy it, or it perifh by his negled, the decifion whether or 
not he fhould be refponfible in this cafe, is liable to doubt*; and, if 
he have taken it without the owner’s con fen t, (as in the cafe of 


* The negative is preferred by the author of the Shurayd, and the following decifion, in the 
text, (hews, that this was alfo the real opinion of the author; in direft oppofition to the doctrines 
of the Other Scft, vide Hedaja , vol. Ill, page 471; where an infant, and a lunatic, are declared 
to be iefponfible for the deftrudtion of property. 
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ufurpation,)or have deftroyed without taking If, ( as ft, the cafe of - an 
offence sgainft the propel ty,) there can be no doubt, that he is equally 
refponfible, as if no inteididt had been impofed. The law refpedf. 
irg an infant and a lunatic, is precifely the fame with that refped- 
ing a prodigal: they are refponfible for the definition of property 
taken without the owner’s content; but, if taken poffeffiorr of 
with his confent, and under a formal right of property, (fuch as 
fide, purchafe, Kurz loan, and the like,) they are by no means 
refponfible for the lofs ; and in the cafe of Arseni, or depofit, if the 
thing perifh merely by their neglet, the decifion is undoubtedly 
the fame; as alfo, agreeably to the moll correct opinion, although 
they fliould wilfully deftroy it-. 


Acfeno\*ledg. 

m«nc of debt 
by a prodjg*!, 
auiJit 


If a prodigal make an acknowledgment of a debt, it is unavail¬ 
ing, whether it be on account of a fpecific article delivered to him, 
or of an obligation conveyed in general terms, or of the deftrueftion 
of another s property ; and fuch an acknowledgment is not binding 
upon him, even in the event of the inhibition being afterwards re¬ 
moved ; contrary to the acknowledgment of a bankrupt, which 
conftitutes a perfonal obligation on himfelf, though it does not affeft 
the rights of his creditors. Yet, if the prodigal have made a tree 
acknowledgment, and be himfelf confcious of his owing the 
debt, he is morally, and in the fight of God, bound to difeharge it, 

after the inhibition lhall be removed. 


Acknowledge 
■asnt ofcrim«l» 
valid. 


If a prodigal, or a bankrupt, make an acknowledgment inducing 
retaliation or punilbment, fuch as that of wilful murder, or of 
wounding another peifon, or of adultery, or offlander*, this 

* Arab.. Uxfy literally, abufe of any kind,.but technically in law, a falfe charge of wliorc- 

uom. or- of fodoiny,-—Vide Book of Hoofood, or pumlhments, 

acknowledgment 



acknowledgment muft be received, and the punifhment infli&ed 
immediately: further, if he make a confeffion of theft, it is ef- 
feftual towards the punifhment of amputation, but does not induce 
refponfibility for the ftolen goods: and his acknowledgment of 
parentage is univertelly to be received ; but the maintenance of a 
child, thus,acknowledged by a prodigal, is to .be defrayed,, not 
from the prodigabs effe&s, but from the public treafury, accord¬ 
ing to the Shaikh* 


Divorce pronounced by a prodigal, or by a bankrupt, is 
•valid and efficient; as are alfo a declaration of Zekdr- *, and 
Kboola , whether:it be executed for. the ordinary dower, or for 
lefs : but the compenfation mute not be paid to them, but to 
their guardians i and, if the wife pay the compenfation to her 
hufband, fhe is ftill refponfible for the amount, Manumiffion, 

on the other hand, by a prodigal, or by a bankrupt, is totally null 

“ • ! 

and void,,as are alfo deeds, of Mokdiubut and 1'udbeer *f% 


If a prodigal marry the validity of his marriage is dependent 
on his guardian’s content. If, therefore, the guardian confirm the 
contradl, it is valid, but otherwife it is null and void. In like 
manner, if a prodigal make a tele or purchafe of property, and 
his guardian confirm it, it is valid, according to the mote ap- 


* A particular mode of repudiation recognifed in the Mohumroudan Law, by a hulband’* 
comparing his wife to the back of his mother, &c. The word is derived from Zubr» 
fightf)ing the bad —Vide Book of Divorce.. Kboola has been already frequently explained or 
referred to, 

+ A prodigal rr.ay emancipate his flave, either abfolutely, or prorifiohally, according to 
A*oo Htjnibfa.—V ide Hedaja % Vol. Ill, page 477-8. 

X It is valid by the decifion of the oppoftte feft.-^ Vide Hedaja, Vol. UI>.page 479. . 
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proved opinion* although the Shaikh have pronounced it to be 
null. 

A deed of TiiSter f as already mentioned, and a bequeft of 
any kind, by a prodigal, according to the mod approved opinion, 
are invalid; but, if he beget a child by a female flave, fhe be-* 
comes an Omm-e-Wulu4 t and is entitled to her freedom at his 
death, provided the offspring be alive, like the Qmm-e-Wulud of, 
any other perfon. 

A prodigal may claim retaliation, or remit it for a compenfa- 
tion; but the llipulated fum mull be made over to his guardian, 
not to him ; and, in the cafe of a wilful offence, he may remit the 
puniihment entirely without any compenfation, as he may alfo . 
accept of gifts or hequefts. 

If a prodigal determine *■ to perform a neceffary or ordainedr! 
pilgrimage, it is lawful, and the expenfe of it muft be defrayed: 
for him accordingly,; as alfo though the pilgrimage be voluntary,, 
or of iupererogation, provided the travelling charges do not exceed 
his expenfes . when at home,. or he be able to acquire the furplus. 
by his labour on the road j but, if the travelling charges would ex¬ 
ceed both his ordinary expenfe when at home, and what he could 
gain by his labour, his guardian may give him a difpehfatiomf 


* Arab ‘ A certain form and ceremony preferred for the commencement of a pi!, 

grimage, and, after the performance of which, feverat reftraints are laid upon the Mooful. 
mans, who bear the title of Mahrem in this Rate of religious reftraint. 

+ Arab. Tuhletl, that is, render lawful to him thofc afls which are forbidden Co a Moh~ 
twt px take off.the reftrainta of Ehram*, r 

from 









from his vow, or determination of pilgrimage, and fubfUtute 
a faft in its Head. 

The oath *, or vow, of a prodigal is binding on him ; and, if 
he break, or depart from it, the fin mult be expiated by a faft, as 
muft alfo his retractation, of a divorce by Zebdr , and his com- 
miffion of accidental homicide, and his breaking the fall in 
Rumuzdn , and all fimilar offences. If he make a vow for the 
performance of any perfonal aft of worlhip of devotion, it is 
binding; but, if he vow to difpofe of property in alms, it is 
invalid. 

,<•■■■ ' : r' ' 'V ' ; *■ 11 1 ‘ ' • •• ■’ "i ; 1 ; A 

When the figns of prodigality or folly in any perfdn <iif- 
appear, the judge muft remove the inhibition; but, if the prodi¬ 
gality return, a new interdict muft be impofed, and fo on. 

If a ftranger appoint a prodigal to be his agent for the trans¬ 
acting of fale, gift, or any other bufinefs refpeCting property, 
it is valid, beqaufe prodigality dues by no means umverfally 
incapacitate a man from tranfaCting bufinefs, though it reftrain 
him in the exercife of fomc of his own rights. 

he guardianfhip of an infant and of a lunatic, and the manage- 

O 

ment of their property, is vefted in the father and paternal grand- 

r 1 1 " ~ V , r .'X,, » i. — ., I -- -- Tt . n , 

* Arab. Yumcm, literally an oath.—Vide Book of Vows and Oaths. 

+ Arab< fca V0V i thc diftinaion between thefe two is merely in form, as will'fee 
feen in the proper place. 


Oaths and vow* 
binding* 


Second interdlft 
may be ur-pof* 

cd. 


A prodigal may 
be an agent;* 


Hl« leg*! guard! • 
art who l 




Reprobate can# 
4 ttot bt inhibited* 


O -phans defer!* 
bed* 


Their guardkm 
who ? 


irdian 


. ' C 32° ]v 

father; or on failure of thele, in the executor or 

v tj ;-- 

appointed; or, if there be none fuch, in the judge or his deputy . 
but in no inftance can it be intrufted to the mother. The 
management, in all concerns of a prodigal’s property, is refttifled 
to the magiflrate, or to his deputy. 

I he Shaikh is of opinion, that a reprobate * may be inhibited, 
although he be endowed with diferetion, and be not extravagant 
in the expenditure of his property,- but we hold the oppofrte 
deeifion to be marc correct* 


f JyC. CHAP, III, 

Of the management of the Property of Orphans. 

Tutcem , or an orphan, in the language of the law, is a perfora 
whofe father dies before his (or her) maturity ; for, if a father 
die, after his children have arrived at maturity, they are not confi™ 
dered to be orphans ; and in like manner, if the mother die before 
the maturity of her children, thefe children are not held to be 
orphans, fo long as their father fliall be alive. 

The management of a child’s property belongs to the father 
or paternal grandfather alone; and neither the judge, nor any other 
pcjrfon, can be entitled to interfere with them in it: but the mother 


* Arab. UfiJty frequently oppofed to Add, juft, but here, tonifying a perfon, who is neg- 
Icftfurof^he moral and religious duties, 

hut 
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lias no.right oFguarclianlhip whatever, even on failure of both thefc. 
IF, therefore, none of thefe two exift, the legal guardian is the per- 
foti whom any one of them, may have appointed to manage 
the concerns of the ward j and on failure of fuch a perfon as exe¬ 
cutor, the management belongs to the judge, who, on the other 
hand, can never interfere fo long as an executor exifL 

It is lawful* for the guardian of a child, whether fie he the fa¬ 
ther, or the paternal grandfather, an executor, the judge, or his 
deputy, to trade with the property of the ward for the latter’s 
benefit, and to purchafe on his account whatever may appear to 
be advantageous. It is proper, therefore, to purchafe real property, 
fuch as houfes and lands, in preference to any other, and to fearch 
for a feeure fpot, fuch as one that is not fituated near to a river, 
from which Inundation may be dreaded, nor between two hofiile 
fciibes, where an apprehenfion of fire and plunder muft be felt . 
further, the houfes fliould be built of fuch materials as are mofl 
beneficial, with a view to their future fide, as, for example, burnt 
bricks and day, in preference to foft bricks and mortar j unlefs, 
from particular circumflances, the latter appear to be the feefl 
mode, in which cafe it fHouId be adopted*. 

It is- abominable for a guardian to fell the real property 
of bis ward, unlefs there be an obvious necefliry for this mea- 
fure, or it appear to be moll beneficial for the ward; and 
further, in the cafe of a fale of this nature concluded by an ex¬ 
ecutor, Jt muff not be confirmed* by the judge, till the advantage 


* Arab. Tufgeel, literally, to feal, or, to give a judicial fignature to a bill of fale, or other 
deed, as an attention of its validity, 
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be proved before him: but if the feller be the father or 
grandfather, thejudge may confirm the fate. On the fame principle, 
if a ward, whofe property has thus been fold, deny, when of 
age, the neccffity or advantage of the fale executed by his 
father or grandfather, their word in affirmation of it muft be 
received: but, if a difpute of this nature occur between a ward 
become of age, and an executor in the capacity of guardian, 
the feller muft bring proof of the propriety of his conduct; 
otherwife the word of the minor muft be believed. 


;The word of a guardian, whether father, grandfather, or 
executor, muft be believed, in all difputes refpedting maintenance, 
or the due amount to be expended for this purpofe; and the 
denial of the ward, on fuch a point, is not to be attended to : 
but, in a difpute regarding the period of maintenance, as for 
example, where an executor may fay “ I fupported you during 
three years/’ and the ward affirm, that “ his father died only two 
years before /’ the affirmation of the orphan muft be received. 
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It is lawful for a guardian to difpofe of the property of his 
ward in trade by the way of Mozarubut; and the fa«ftor is entitled 
to receive fuch a {hare of the gain, as the guardian fhall fpecify 
in the contract: but the fa&or muft be a tmft-worthy perfon, 
otherwife the guardian is refponfible for any lofs which may 
enfue. Further, if a guardian become himfelf the fa&or, by en¬ 
tering into trade with the property of his ward, tinder a deed of 
Mozaruhut for this purpofe, executed in his own favour on the part 
^of the ward, this deed, according to the moft approved opinion* is 
null, and he is entitled merely to the ordinary wages for his trou- 


bl 
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Me. it is alfo Jaw ini to employ the property of an orphan as a 
Bezant : •— Elzad * is the deputing of property in the hands of a 
trlift-worthy perfon for the purpofes of trade, with a provifton, that 
the whole profit fhall belong to the owner of the capital, namely, 
in this cafe, the orphan. Further, it is lawful for the guardian to 
enter into a deed of Ketabut , or conditional ranfom, with the flave 

'r i( i‘i /•', ,v.• l : 77.'- I !if;*ra*i 'ty:,■( •!,'••.v ? ’ : pMi'f 1 ;!' 1 ,' 1 /' ■ ?'’ ,k ;V'(T 7 >41)$ '/T;tu 7 i v i,: *• ‘^ : •: • SI .«t • \ ft]’3*. -V•■/'< flf-* M 

of his ward, provided it be beneficial to dofo; and even to give 
abfolute freedom to a Have, according to the moft approved de¬ 
diion, if the advantage of the ward require it. 


It is lawful for an executor or guardian to place his ward 
with a teacher, for the purpofe of his inftrudion in any art or 
trade, or to fettle him at fchool with a view merely to his edu¬ 
cation ; and with refpeft to maintenance, clothing, and residence, 
he may either keep him feparate and diftinfi, or together with 
his own children, confidering the orphan as one of them, and 
taking from his property what may be adequate to the fupport of 
one of his own children: and thefe he mull not treat with greater 
kindnefs than the ward, but rather fhew a preference to the 
orphan over them. Further, if tendernefs and care for the orphan 
fuggeft a feparate provifton, this feparate provifton fhould be made; 
but otherwife, it is becoming in the guardian to retain him in 
his own family. 

If a guardian be himfelf in opulent or eafy circumftances, he 
muft not expend any part of the property of his ward; but, if 


* Derivative of the firft conjugation from B«zaut ; the context explains the fenfs of the 
term, and the diftinfliort between this deed and that of Mozarubut is treated of at coniiderablc 
length under the latter title. 
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he be poor, the Shaikh is of opinion, that he may lawfully appro¬ 
priate the fmalleff of two fums, either the ordinary hire of his labour 
and compenfationfor his trouble as a guardian, or what may be ade¬ 
quate to his own neceflary fuppprt; to this latter amount his right 
has been limited by Ebne Edrees ; but the Shaikh's opinion is 
the mod approved. In either cafe it muft be obferved, that, if the 
guardian afterwards become rich or independent, he is not 
bound to re (lore the amount which he may thus have expended, 
whether in the capacity of guardian to his own child, or to the 
offspring of any other perfon. ■) 

If the property of an orphan be employed in trade for his be- 
by his guardian, the Shaikh is of opinion that the Zukdt m 
ihould be paid for it ; and that the profit muff all be the orphan*!?* 
Ebne Edrees has prohibited the payment of Ztikit. 

It is not lawful for any other perfon than the legal guardian, 
to perform, any aft refpehfcing^the property of an orphan : but the 
power of a guardian, keeping in view the advantage of the ward 
is altogether unreftrained j if, therefore, he trade with the or¬ 
phan’s property on his own account, and be in fuch circuit 
fiances as muff enable him to indemnify his ward, the Shaikh is 
of opinion, that the profit or iofs is his own, and that the traffic 
is perfectly legal. Ebne Edrees, however, has prohibited this trade, 
and pronounced the borrowing an orphan’s property by his guar¬ 
dian to be illegal, On the o^er hand, if he be not in fuch cir* 
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' a ^' not **‘2ky law from infants or tuna tics, and confcquently-this is a quqf. 

tton of moral or religious duty rather than of jurifprudcncc, 

cumffances 







cumftances as to indemnify his ward, the Shaikh has decided, 
that the lofs mud be his own, and that the profit goes to the 
-orphan. . 

If a debt be due to an orphan, and the guardian compound the debt 
for a part, it is lawful! provided the compofition be advantageous 
to the orphan5 confequently, the debtor is acquitted of the 
balance, and may lawfully apply it to his own ufe. Such 
at lead; is the opinion of the Shaikh i but the decifion of 
Ebne Edrees appears to be better founded * namely, as a gene¬ 
ral rule, that a guardian's com prom ife of debts due to his ward 
is lawful, if beneficial for the orphan ; but that the debtor can¬ 
not afterwards refufe to pay the balance of an eftablifhed obliga¬ 
tion, nor can a guardian cancel any part of the debt.* 

It is incumbent on a perfon, undertaking the maintenance of 
orphan children, to provide each of them diftin&ly with the ne- 
celfary clothing which is fuitable to their refpe&ive ranks and de¬ 
grees but with regard to food, the diftin&ion is trifling, and 
therefore it is not neceffary to give each a feparate provifion 3 
but they may all be fed together, and in an equal degree. 
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It is unlawful to lend the property of an orphan, unlefs to an 
obvious advantage i as where it maybe nCceflary to tranfport or 

.,<* There is an apparent contradiftion in this decifion of Ebne Edrees ; bat, in reality, it 
coincides exa&ly with the general principle which is mentioned and explained in the 
Trizkera, and feveral other works j namely, that a compromife of the nature deferibed, or 
gny other deed by a guardian, is lawful, provided it be beneficial for the ward; but that the 
validity of any fuch deed may be called in queftion and contefted by the ward, when of age, 
t>n the ground of its having been; injurious to his interefts; as in the cafe of a part of an 
efiabliflxed debt being cancelled without a juft caufe ox a valid coiiftderation. 
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road j iii which cafe, a loan to a refponnoie perlon i 
but, if a pledge can be obtained, it is better ; alfo in a cs 
plunder or fire may be dreaded, and where 
perifb by being kept long on hand, or where the ft 
new article for an old one may be advi fable ; but, if there be no 
advantage to the orphan from the loan, and the guardian intend 
merely a favour to the borrower, or the fupply of his wants, it is 
totally illegal and invalid. On the other hand, if a guardian be 
going on a journey, he nnuft not take the property along with 
him ; and in this cafe he is bound to lend it out to a refponfible 
perfon ; or, if no fuch borrower can be found, to depofit it; which 
he may do, although a borrower be ready to receive it 3 and 
no refponfibility enfues. 
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An executor, according to the moft approved opinion, is not 
entitled to devolve upon another perfon, the management of fuch 
concerns of an orphan as he may be capable of conducing him- 
felf, and as are ufually managed by perfons of his condition. 
Further, the power of an executor, over the property of orphans, 
is held, invariably, by the law, to ceafe on their attaining the age 
of maturity: confequently, an executor cannot fell any property 
belonging to the orphans, after their attaining this age, whether 
they be prefent, or abfent, at the time; whether their rights of 
property, in lands or houfes, for example, be held in partnerfliip 
with other orphans, who are minors, or not; whether the pro¬ 
perty be of a nature to which a divifion or reparation of rights 
would be prejudicial, or otherwife; and whether it be fold for a pur- 
pofe which is indifpenfable, or imneceffary, to theminors, or adults, 

' It 


«r> 





It is a queftion of difficulty, whether an infant or a minor, pof- 
of the power of difcernment in himfelf, may validly per¬ 
form ads with the confent of his guardian, or not. The moll 
approved decifion is the negative j and on the fame principle, if 
a minor, in fiich a predicament, perform any ad without the con¬ 
fent of the guardian, the moll approved decifion goes to the 
invalidity of fuch an ad from the beginning, and not merely its 
dependence for validity on the guardian’s future confent. 
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BOOK VI. 

OF ZUMAN*, OR SURETISHIP. 



VMJN , in its nnoflcomprelienfive fenfe, fignifies thcbccoming 
refponfible, either for property, or perfon, and is of three 
kinds: firft, Zuman in a more limited acceptation, or furetifhip 
for property i fecondly, Huwtilut , or transfer of claims; and 
thirdly, Kufdtut , or Bail, 


Chap, I, Of Suretifhip for Property' n 

II. Of Huwdlut , or Transfer of Debts 

41 


III. Of 


, or Bail. 


* This important title of the Mohummudan law, appeared to the tranflator to be irregu¬ 
larly and imperfectly treated of in the original DigefL The third branch of it was en¬ 
tirely omitted by the compiler, and has been fupplied by the tranflator, who has introduced, 
from the Tuhreer-ool-Ahkam , the above more comprehenfive definition of the term Zuman , for 
the purpofe of including in it all the three branches of the fubjeft. The original text, 
therefore, commences with Chapter I, of furetiflup for property, where a more limited de¬ 
finition of Zuman will be obferved. The doctrines and decifions of the Sheea law, on the 
fubjeft of furetifhip both for perfon and property, differ mod materially from thofe of the 
other feCl, as will appear by comparing the definition of the word Kiifalut , in the Hedaj<a» 
Vol. II, page 567, with the definition of the fynonymous term Zuman by the Sheea 
lawyers, as ftated in the opening of Chapter I, and referred to in many other parts 
of this Book. Kufalut, in the language of the Soonnee law, fignifies the junction of one 
perfon to another, or the fecurity of two, or more perfons, inftead of one, with rela¬ 
tion to a claim or debt} and hence it follows, that the principal debtor is never 
held to be exonerated, by the Soonnee law, until the claim or debt {hall be difi. 
charged, and that the creditor may either call on him, or on his fureties, or on both, 
for the payment and fatisfa&ion of the claim; whereas the term Zuman, which is exactly 
fynonymous to Kiifalut when applied to property, according to the expofxtion of the Sheea 
lawyers, conveys the fubftitution of one debtor, for another ; and confequently, the principal 
debtor is held by them, to be completely exonerated from the defat, 
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CHAP. I. 

r Property. 

Zumdn is defined by the commentator on the Mvfatech to be 
a legal contrad, by which a perfon, formerly free, becomes ref- 
poniiblafpr property; or, in other words, takes upon himfelf 
the'difcHarge of an obligation for which he was not originally 
bound. The legality of this contrafl is eflablifhed, as well by 
the"Boo^ and the Traditions, as by the general confent of 
the learned. It involves three obje&s of difeuffion. 
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SECTION I. 
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the Zdmen* *, or Surety, 

It is indifpenfable ( as Hated in the Shurayd ) to the validity of an 

V- % '' ' i ! ; \ ' ;' J '•> ]' .... .’ , i .. .. 

obligation of /uretifhip, that the furety be of mature age and found 
intellect, free and unreilrained in the exercife of his rights; the obli¬ 
gation thereforeofaninfant, or amadman, isinvalid; asalfo thatofa 
Have, unlefs itbegiven with the confent of his mailer; and even then, 
it is effeflual, merely as apcrfonal obligation upon the Have himfelf, 
and does by no means affed the profits of his labour *f*, unlefs it 
be fo provided in the contradl, Vvith the mailer’s exprefs confent/ 
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* Participle aftive of Zumarr, 

+ This cafe has in a great meafure been anticipated in the Book of Debt, Chapter Hg. 
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in which cafe, the labour of the Have may oFcourfe be attached 
for the debt, in the fame manner, as a freeman, giving an obligation 
of furetilhip, connefled with a fpecific article of property, renders’ 
that article fubje«5t to attachment for the original debt. 

A wife may become furety for property ( as dated in the 
fuhreer ) without the confent of her hufband; and the obligation 
of a dumb periori alfo is valid, if the dgn, by which it is conveyed 8 
be known; but his written obligation is ineffectual, without a dgn„ 
by which his intention may be known ; and, if his fign be not 
clearly understood, his written obligation is invalid. 

It is not a condition (as dated in the Shufdya J to the validity 
of an obligation of furetifhip, that the furety fhall know the credit 
tor, or even the peifon for whom he becomes bound. Some 
authors have maintained, that it is a condition: but the negative, 
or firfl deciflon, is more conformable with the general principles 
of law; at the fame time, it is indifpen fable, that the principal 
debtor (hall be fo diftinguilhable by the furety, as to authorize 
the belief of his intending to become furety for him alone, and not 
for any other perfon ; and further, the confent or acceptance of the 
creditor is indifpen fable to the validity of the obligation, but not fo 
the confent of the debtor ; becaufe Zuman is like the drjSharle of a 
debt, and confccpiently, though the debtor deny, or difavow, the 
voluntary obligation of his furety after it has been given to the 
creditor, the obligation is by no means cancelled, according to the 
mod approved opinion. 

When a contrail of Zuman is concluded, the debt, or obligation, 
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fhifts from the perfon of the debtor to that of his furety, 
and the former is completely acquitted of it, nor can any 
further demand be made againft him; and if the creditor acquit 
the debtor of the claim, this acquittance can have no effect 
whatever to releafe the furety from his obligation, agreeably to 
an eftabliflied principle of our law*. 
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It is a condition to the validity of Zmidn , that the furety be a 
wealthy perfon, or that the creditor be made acquainted with his 
poverty ; for, if a perfon become furety for the debt of another, 
and the creditor afterwards difeover his poverty, he ( the creditor ) 
is entitled to annul the obligation, and revert to the original debtor. 

It is lawful, by unanimous confent, to fufpend the operation 
of Zximdn till a future fixed period ; but the validity of immediate 
obligations has by fome lawyers been doubted : the moft prevalent 
decifion fupports it. Further, if the debt be actually due, and the 
furety become bound for the payment of it at a diftant period, this 
alfo is authorized; the demand agaiiift the debtor is cancelled; 
and the furety cannot be fued till the expiration of the ap¬ 
pointed period: but, if he die in the mean time, the debt becomes exi¬ 
gible, and mufl be paid from his eftate. Again, if the debt 
be not actually due at the time, but fufpended till a certain period, 
and the furety obtain an extenfion of that, period, or become bound 
for the payment at a period more remote, this alfo is legal and valid. 


A suxety has recourfe againft the debtor for whatever 

* The whole of this important cafe is in direct oppofition to the doctrines of the other 
fed—Vide Hedaja, Vol, U, page 576 and 580, 





he may pay on his account, provided he have become bound by the 
defire of the principal, although the fubfequent difeharge of the 
debt be made without his authority; but, if a perfon become furety 
for another without his defire or confent, he can have no recourfe 
againft that other, although the payment be made by his defire. 
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SECTION II*. 

Of the Claims for which Security may be given 

and received. 


Every eftablifhed debt may lawfully be the fubjed of Zumdn , 
whether it be permanently eftablifhed, (like the price of an article 
bought, after the lapfe of the period of option,) or liable to annul¬ 
ment,(like the price of an article, during the period of option, after 
thefeizinoithz article); but before the ftizln of the article, it is unlaw¬ 
ful to give fecurity for the price. In like manner, it is lawful togive 
fecurity for a debt which is not actually eftablifhed at the time, but 
has a certain and neceflary tendency to become fo, like the amount of 
a reward promifed for the recovery of property loft or ftrayed, before 
the a&ual recovery of the property!*; the ftipulated wager on 


* All this Se&ion, except the two laft cafes, is quoted from the Tuhritr, 

+ The decifion here given would appear to depart, in fome degree, from the general prin* 
ciple with which the paragraph commences, and is in direct oppofition to the maxim flated 
in the Book of Pawns, p, 217, which might hare been expe&ed alfo to influence the doc¬ 
trine of furetilhip for property,—The ground of this decifion, however, is ftated by the 
Commentator on the Shuraya to be the following text of the Koran, conveying a valid obli¬ 
gation on the part of an Egyptian, for a reward to any perfon who fltould produce Fharoah’s 
Cop ; which had been put into the fack of BrujAMiH by order of his brother 

■ /’’ " *—Theyi 
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bit principal. 


The debt muft 
be eftabliflied 
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cl pal 3 at the date 
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It is unlawful to 
give fecurity for 
** Whatever 
** may hereaf* 
ter become 
** due by any 
** pcrfoa* 


a horfe race, or match in archery, before they be determined: 
whereas, if a perfon become (lirety for the performance of a ftipu- 
lated ad, fuch as the recovery of ft rayed goods, or the fuperior 
fwiftnefs of a horfe, the obligation is totally invalid. On the 
other hand, it is unlawful to give fecurity for what is neither efta- 
blilhed at the time, nor has a certain tendency to become fo, like a 
debt before the ground of it be afeertained - t as where, for ex¬ 
ample, a perfon may fay “ I am refponfible for whatever he 
may borrow from you,*' or M whatever you may give him, is at 
my rifk, * whether he fpecify any particular amount or not, as, for 
in fiance, “ 1 am refponfible for any number of derhumt as far as 
h ten which you may give himin all which cafes the obligation 
would be null and VfiW. The Shaikh, however, has exprefsly 
maintained the validity of the obligation upon a perfon who may 
fay to another ,— t( Throw your eftfe&s into t|p fea, and I am 
“ refponfible for their value j ,J but this fhould he confidered rather 
as a voluntary gift of property in order to lighten the veffel and 
fave the lives of the paffengers, than as an obligation of furetifhip 
for a debt: and in like manner, where the Shaikh maintains, 
that, if a perfon fay to another “ Divorce your wife, and I fhall 


«c 


«« 


—They anfwcred, i( We mtfs the Prince’s Cup, and for him who fhall produce k (hall be a 
“ Camel’s load of grain; and I will befurcty for the fame ■” which text, being clearly detaonftfa- 
live of the validity of the obligation in queftion by the Egyptian law, is held a I fo to eftablift* 
the validity of all fuch obligations in the Mohummudanlaw, agreeably to the general principle, 
that whatever is Hated in the Koran , to have been the law of former times in any Nation to> 
whom a Divine miffion was fent (fuch as the Jews or Chriliians}, and not exprefsly repealed 
in the Koran itfelf, mad be considered alfo to be the law of Mokummod.*— This principle, at 
being contained in the Koran, although qualified and reftridled in its influence by fome 
lawyers of both fefts, has never been controvert d by any.—The texts, which eftablilh it,are, 
one refyetfling the Jews, in Chapter 6th, “ Thofe were the perfons whom God direfted* 
therefore follow their direfliona fecond, in Chanter ^yth, ** That which we have re- 
»« vtJikd unto thccis the truth, confirming what was revealed before itand f veralother?. 

- .. IlSl! 44 owe 
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“ owe you a thoufand derhum,” and the other accordingly do To, 

: / this engagement is valid and binding; the validity would ap¬ 

pear to depend on its" being confidered in the light of a gift, 


rather than in that of an engagement of furetiiliip: becaufc.it. is 
probable, that the perfon may know the marriage to have 
been unlawful and criminal, and may consequently wifh to 
diffolve it by a voluntary gift of property, which is fully 
authorized in law. Again, in the opinion of the Shaikh, if a 
perfon fay to another “ Emancipate your Clave, and I owe you 
** a thoufand derhums ” or to an infidel “ Releafe that captive, 
f( and I owe you a thoufand derkums both thefe, conhdered as 
obligations of furetifhip, are held to be legal and valid : but if they 
be fo, the ground on which their validity depends is the exigence 
, of a lawful and virtuous necedity, on the part of the perfon 
who becomes bound, to enter into the engagements in quell ion; 
contrary to any other obligation relative,to an a£t which has neither 
a&ually been performed nor is neceffary to be fo, and which 
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obligation therefore, according to the general principle, would 

be altogether null and void*. 

Suretiship for property is lawful, whether the extent of it be 
known or uncertain; for a knowledge of the amount of a debt is by 
no means a condition to the validity of the furety's obligation. 
Thus, if a perfon become furety fo r whatever an other is indebted, 

* The tranliation of the above decifions by the Shaikh, and of the arguments refpeft. 
ang them by the author, is by no means literal. The paffage in the original is altogether 
■extremely obfeure, and the mediator has had much difficulty in conveying what he con™ 
fjdtrs to be the fenfc of the author, in language which he ftill feels to be lefs perfpLuout 
than it ought to be: The neceflity, which is here fuppofed, would appear to be that of 
atonement or expiation for an offence by the redemption of a flave, which is in many 
1 ca f ?s en j 0 i n cd -by. the law, and which the offender may have no ocher mode of performing 
than by entering into the obligation in queftion.—At all events, the obligations here 
deferibed by the Shaikh , are obvioufly foreign to the fubjeft of furetilhip. 
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between him and the debtor: but if the furet 
refilled to fwcar in an a&ion between him and the creditor 
a reference have confequently been made to 
oath refpeding the amount of the debt, the furetv, in this cafe 

71 1x110 caic, 

k necefiarily bound for whatever the creditor may fwear to. On 
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the other hand, if a perfon become furety for “ whatever may 
“ .afterwards be efbabiilhed by witneffes to be due by another,’,* 
this obligation is altogether null and void ; becaufe the eiJabUlh- 
meat of any debt at the time is, in this cafe, unknown and 
uncertain. ■ 'U ^£.3^ 


rAw.lt!*> * wlwfwral 1 




But for the 
compensation of 
offence ii 
valid* 


Suretiship for the compenfation of a crime or offence, whether 
it be in money, or in cattle, or other eflfe^s, is lawful; as alfo that 
for the delivery of goods purchafed by Svlim : but not for the 
ranfom of a Mokatub , according to the Shaikh; becaufe this latter 
is neither an eflablillied debt at the time, lince the Have may at any 
time cancel it by declaring his inability to pay the ranfom; nor has 
it any certain tendency to become fo, becaufe the Mokatub, when he 
makes payment of the ranfom, is free, and no longer in the condi¬ 
tion of a Mokdiub : fo that no circum fiance can be fuppofed to exiff 
with regard to the debtor, namely the Mokdtub Have, in 
which it might be faid that the price of his ranfom is eftablilhed as a 

debt 
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I thefe' decifions proceed or, the fuppofitiorr 
the proprietor fhall not fobfcquently ratify the purchafe or 
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dth all their provifions. 
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cording to the terms of the original agreement. If the owner autho¬ 
rize his travelling abroad, it is lawful for him to do fo ; and, in this 
cafe, he is bound to perform, in perfon, all ads refpedingthe pro¬ 
perty, which the owner would himfelf have performed, under fltni- 
lar circumflances j fuch as lading and unlading it, and taking care 
of it, or watching over it upon the road: but he is not obliged to 
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raife heavy loads, nor to take them down, and he may hire a labourer 
for all fuch purpofes as thefe from the capital Hock in his hands. 
With refped to his fubfiftence on the road, conlfiflingof meat, drink, 
and clothing, as well as conveyance or carriage, the mod approved 
opinion is, that it mufl fall upon the capital flock, and not upon 
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ar perfon, nor pur chafe, but from that perfon, or, that he dial I 
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% it defined; and, by requiring that it flidl be relatively fixed, we 
lean, that the relative nronortion. which each‘.(harr nf th* 


mean, that the relative proportion, which each (hare of the 
profit lhall bear to the whole, be ftated generally, as a half, a 
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* &**&*> ilteraliy a capital ftock. This term has frequently occurred in die cotirft the 




Digeft, and is referred to, under njKqit of the tides of the Mohtjinmu lan>w, both, hv this 
work, and in the Hedaja : yet its true legal definition is not: to be found in cither of them, arid 

fhr- nnrfinilar mIttstr ■ vir/Vi♦ 24- 2. *n . /* i . « « 


l ■ t5 * c particular rule of law which applies to it, is often cafualiy refer ted to, but no .», < 
titt&ly Hated. It is die depofuing of a fum of .money, or any fpecies of jjiropeft^ to be' turned 
to account in the way of trade*, with a perfon who overtake* to manage it.gstfuifouily, ahlkr 
. 31 P rovi % n * hat ! h « Profit or lofs lhall be the owner’s; and confcqo-mtly;.. the manager is not 
entitled to demand any eonfiderafion for his trouble. In the HfiiJtLi. ™\vX’; a a :r 


■ 


entitled to demand any eonfiderafion for his trouble. In the TZ^ra, wSith h the^do'a dff. 
Tufe of all the juridical works of the author of the text, anti to the opening of the title 
“ MMritet,” the following defection u given of the various modes of depofirihg-flock for 
the porpofes of trade : « firft, if a perfon lodge property with another to be employed in trade, 
“ llc may 4 ther make a provilion refpeaing the profit which lhall arife from it, or not. If J 
« provifion whatever be made, or the parties be totally filent refpe&ng the difpofal.*of the 






m fflflwm d PsMm/‘ #+,■;■ 1 Hi >■ 

"Il»l I : ; 


pMWfll 


1 


be in c< 


llRPi®;p<| 

"*» and the 
us” or 
and the 


rvi'.”^'i"l-.-;'-''Vi- : - ■' ' 


»er, « c you {hall have an hi 
•* remainder (hall be mine, or- 
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“ furplus (hall be yours j” the contrail of Mozarubut with this 
provifion would be altogether null and void. 

If the owner of the flock provide, that a certain fliare of the »»4 
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profit fhall belong to his flave, it is lawful, whether tne uai|c 
affift in the management or not; and in like manner, if a (hare of a™, 
the profit be provided for the manager’s flave, it is lawful; but 
the fhares, fo provided for theflavcs, do in reality belong to their 
matters. Again, if it be provided, that the ftcedman of the ow- 
ner of the ftockV or his fon, or any third perfon who is no tela- 
tion of the owner’s, (hall receive a (hare of the profit, on condition 
of affift in g in the management, this alfo is lawful, becaufe there 
are two managers of the flock; whereas a provifion of this nature 
for a third perfon, without conflituting him an afliftant in the 
management, would invalidate the contract altogether; and, if 
the owner of the flock were to fay, “ y6u {hall have two thirds 
of the profit on the condition of your giving a Share of it to 
your wife,*’ the validity of this provifion is liable to great 

doubt. ' . ..... * • 
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to refcll an arti¬ 
cle at prime coft 
to the owner* 


If the owner of the flock ftiptflate, that the manager (hall fell The manager 

, 1 c<nnot be bound 

to him by the way of Towkcut t or for prime coft, fome particular 
article which he is to purchafe with the capital flock, this pro¬ 
vifion is illegal; becaufe it is poflible, that this might be the only 
tranfa&ion from which a profit might arife, and thus the whole 
profit wotild go to the owner of the flock, whicn is unlawful. 
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of property oyer the profit, depends upon the a&ual dif- 
wibution of the gain ; or upon the converfion of the capital into 
money; or, according to fome lawyers, on the diftblution of the 
contrail, even previous to diftribution: but this kft opinion is 
liable to doubt. As a consequence, however, of the firft principle 
above ftated, viz. that the manager is the legal proprietor of 
his (hare of the profit as {bon as it is afeertained, it follows, that, 
in cafes where the property is fubjedt to Zukat , this duty mufl 
be levied, to the extent of the capital flock, and of the owner's 
fhare of the gain, from the owner himfelf, and, to the extent 
of the manager's (hare of the gain, from the manager; but the 
profit and flock carmot be combined in order to make up a Nesab* 
for any one year; and, on the contrary, the profit itfelf, to the 
amount of a Nesab, mufl be a&ually pofTeffed for a year, before 
any impofl of this nature can be levied from it. Further, it is 
proper to obferve, that, even if the manager were not to be 
confidered as the legal proprietor of his (hare of the gain imme¬ 
diately on its becoming apparent, ftill*, his eventual right to it 
being fully eflablifhed, his heirs mufl inherit that right, if he die wh heir* inherit 
before the diftribution; and, if the owner of the flock, or any 
other perfon, deftroy the profit which has arifen, he mufl be 
anfwerable for the manager's (hare. 


* For an explanation of this term, which could be given only by detailing the vari¬ 
ous kinds of property that are fubjeft to the import of Zukat, the Tranflator muft refer 
the reader to the fitft Book of the Utdaya, Chapter II, and III. Zukat is the only title 
of the fpmtual law, which was thought worthy of a place in Mr. Hamilton’s verfion 
of the Hedaya j and, as the rules refpefling it have long been completely fuperfeded by the 
pra&ice, as well of Mobummudan Princes, as of the Britilh Government in India, the Tranflator 
did not think it neceffary to include them in his plan for the enlargement and completion 
of this Digeft, 
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If the owner of the flock fay to the manager, u take this 

the contract concluded in thefe words is 


at 




valid, and implies by the conflru&ion of the law an equal divi- 
jfion of the profit, in the fame manner as if the owner had faid, 
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“ the profit (hall be between us” Again, if he fay, ** you fhall 
** have one half of the profit/* and be filent as to the other half, 
this is equally valid, and to be conftrued in the fame way : but 
if he fay, “ 1 fhall have a half,’ and be filent as to the mana¬ 
ger’s fhare, this declaration is held to be null and void. If he 
fay, ** you lliall have the profit of a. half/* or, “ a half* of the 
« profit/ 5 thefe expreflions are both equally valid; and, if he 
fay to two managers, “ you two fliall have a half,’* this alfo is 
valid, and the two managers are equal flutters in the half, 
whether their labours be equal or other wife; in the fame manner 
as each would be entitled to the fpecific {hare which was allotted 
to him, if the owner had appointed a larger proportion for one, 
although their labours were precifely equal. Again, if the 
owner fay to the manager, “ take this by way of Mozarubui t 
te on the condition of your receiving the fame fhare of the 
“ profit which fuch a perfon has appointed for his manager/ 
and they both know the tranfadtion which is alluded to, this 
agreement is valid ; but if both, or either of them, be ignorant 
of the farmer tranfa&ion, this agreement is null Further, 
if he fay to the manager, 11 you fhall have a third of the pro- 
«• fit, and two thirds of what remains of it/* this provifion is 
valid, and the manager is entitled to feven ninths of the whole ; 


* Arab. AUin-nhf, literally on the half, which by Arabic idiom might be rendered on **jr 

Mll&iviftg you the halt* 






or, if he fay, “ a third of the profit, and a third of 
a< remains,” this is a valid provifion for five ninths of the whole; 
as, in like manner, 4(5 a third of the profit and a fourth of what 
“ remains,** implies a moiety ; and “ a fourth of the profit, 
d with a fourth of the remainder/* implies feven fixteenths of 
the whole: all thefe provifions are equally legal and valid, 
whether the parties be (killed in, or totally ignorant of, accounts. 
Again, if the owner of the dock fay, " you (hall have a half of 
44 the profit, and I.(hall have a third/,* it is valid, and the re¬ 
maining fixth muft alfo go to the owner,* and if he fay, 44 take 
“ it at the half/'* without fpecifying to whom the half fhall 
belong, this expreflion (as formerly obferved) is valid, and the 
provifion is held by the law to be for the manager: becaufe, 
independently of any provifion, or where no ftipulation may be 
made, the benefit or profit arifing from his (lock would necefTa- 
rily belong, to the owner; and, confequently, the ftipulation is 
applied by the law to that party who could alone require its 
being dated for the purpofe of eftablilhing his right; and, on the 
fame principle, if they were afterwards to difagree on this point, 
the manager afiferting, that the provifion had been made for him, 
and the owner of the ftock alleging, that he had made it for 
bimfelf, the manager’s word fhould be preferred, as fupporting 
the moil obvious or natural conclufion. 


If a perfon fay to another, 44 take this fum by the way of 
44 Kaaz, on condition that the whole profit fhall be mine/* and 
the other receive k accordingly, this agreement is null; and, 
in like manner, if he fay, ** all the profit (hall be yours,” 
this provifion is -inva'id, and the tranfa&ion, which involves it, 
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Stipulation of the 
¥ Hole profit, for 
either of the par¬ 
ties invalidates 
the contract* 


Exception of at 
fprcific f«m 
from a (ti&re of 
the profit inva¬ 
lidates the deed. 


Is neither a Btz&ut; ror a Xilrz lean; whereas, if no mention of 
Ktraz had been made, the fir ft tranfa&ion ivould have been 
held to be a legal con draft of Bezant, and the fecond, to be a 
valid loan. Again, if a perfon were to fay, “ take this fum: 
“ the whole profit {hall be yours, and you (hall not be anfwer- 
u able for the lofs 5 SJ this declaration would be confidered as a 
valid tender of a Kurz loan, with a provifion of exemption from 
refponfibilrty ; but the provifion of exemption would be null: 
and in like manner, if it were faid, ** take this on the condition 
•* that the whole profit lhall be mine /’ the tender would be 
confidered as that of a Bezdu/, and its acceptance would not 
induce refponfibilky, although a provifion for refponfibility had. 
been added. ■. ‘C-■ 

If the owner of the flock fay to the manager, (i take this 
** on the condition that I ftiall have a half of the profit, ex- 
4 * cepting ten dtrhumi” this declaration is null; and if he fay, 
*• I have lodged this fum with you in the way of Ker&z, on 
** condition of your having a fhare of the profit/’ or, of your 
" being a fharer in it,” this alfo is invalid, becaufc the fhare is 
? not definedj and the manager, in thefe cafes, is entitled, not 
to the amount which is ufually given in iimilar inftances of valid 
Mozarvbut » but merely to an adequate compenfation for his la¬ 
bour, confidered as a hireling, rather than as an agent in trade. 

If two perfons depofit a fum by way of Mozarubut with a 
third perfon, and both of them agree to give the manager the 
fame fhare of the profit, it is lawful: and, in like manner, if they 
ilipulate for different fhares, as where one of them agrees to give 



s half, and the other agrees to give a third, this alfois legal j but, 
if the provifion of the contrail be, that the manager fliall have a 
half of the profit arifing upon one owner’s fhare, and a third of 

’ 

die profit arifing on the other’s, and that the balance of the whole 
profit together lhalI be equally divided between the owners ; the 

* ■■ ‘ A.y. ^ •.< 1 

validity of this contra< 5 l is liable to doubt, and the Sljaikh has 
pronounced it to be illegal. 

C H A P, II. 

Of the Laws of Mozariibut. 

The manager in Mozariibut is confidered by law as a truf* 
lee; and, confequently, he is not refponfible for any lofs of the 
property committed to his charge, unlefs it be produced by his 
own negligence or tranfgreffion. Further, his teftimony upon 
oath mu ft be received in proof of the deftru&ion or lofs ; but 
whether or not his affirmation be preferable to that of the owner, 
when he afferts the reflitution of the property, is a queftion which 
has been oppofitely folved 

It a manager purchafe a flave, who would become free by being 
transferred to the owner of the flock t, and the purchafe be made 
with the owner’s confent, it is valid, and the flave becomes free • 
confequently, if the whole flock have been employed in the pur¬ 
chafe, the con tra<ft of Mozaribit mud be diflolved ; otherwife, 

* See a decifion in the negative Chapter III. 

+ As being related -to him within the prohibited .degrees. Vide Book of Sale, Chap. IX, 
#■ r zp. 

' It 


The manager h 
rtrujter * 


Cafe of a mana* 
ger purchtfmg 
what cannot be* 
come the own¬ 
er’s property# 




it is diflolved to the extent of the price only i but, in both 
cafes alike, if the purchafe appear to have been advantageous, or 
One from which profit might be derived, the Shaikh is of opinion, 
that the owner muft pay to the manager his fliare of that profit# 
We hold the manager to be entitled merely to his hire : and, if 
the purchafe have not been advantageous, the manager, agreeably 
to the opinion of the Shaikh, can have no claim; whereas, 
agreeably to our decifion, his claim for the hire might be fupport- 
ed upon good grounds, although it would be liable to fome doubt# 
On the other hand, if a purchafe of this nature be made without 
the owner’s confent, and with the ready money of the capital 
flock, it is null, according to the Shaikh „ We hold its validity 
to be dependent on the owner’s future confent; and, if the pur¬ 
chafe have been made on credit, mentioning the owner’s name, 
we hold the law to be the fame ; but, if the owner’s name have 
not been mentioned, the purchafe is the manager’s own, and be 
muff not pay for it with the capital flock ; for, if he do, he is per- 
Tonally anfwerable to the owner. In like manner, if an agent, 
having a general power to purchafe a {lave, buy one, who would 
become free by being transferred to the conflituent, the validity 
of this purchafe, according to the moil approved opinion, muff 
depend on the conflituent’s confent* 


Cafe of Ms pur* 
«hafing the 

owner's vt\ft s 


If a manager in Mozarubut purchafe the owner’s wife without 
his exprefs confent, the validity of this purchafe is liable to 
great doubt; but, if the owner authorize the purchafe, it is valid, 
and the marriage is diilolved In the firfl cafe, if we fop port 


* Vide Book of Marriage, 


the 







the validity of die purchafe, and it be fubfequent to the confum- 
matron of the marriage, the full dower muft be reftored to the 
former owner of the wife; but, if the purchafe precede the con- 
fumm'ation, the cafe is very difficult to decide*. Again, if the 
owner of the capital ftock be a woman, and her manager purchafe 
her hufband with her confent, it valid, and her marriage is 
diftolved, and the (lave becomes the ftock in Keraz ; but, if he be 
purchafcd without her authority, and with the money of the ca¬ 
pital ftock, the purchafe is invalid $ if he be purchafed on credit, 
without mentioning her name, the purchafe is the manager's; 
and if her name have been mentioned, the validity of the contradl 
depends on her future confent. 

If the manager in Moz&rubut purchafe his own father, and Of hts purchft- 

iittghi&own fa* 

no profit be apparent from the purchafe, + it is valid, and the 
flave may be refold, as a part of the capital ftock. If he be re¬ 
fold before any gain become apparent, there can be no queftion 

o 

on the cafe. But, if he remain on hand till an opportunity occur of 
felling him at a profit; agreeably to our principle before ftatedj, 
that a manager becomes proprietor of his fhare of the profit im- 

* It docs not appear to be decided in any other work. The author of the text, in his Tuz~ 
kera, ftates two oppofite decifions, and adds, that, if the owner of the ftock be made liable for 
half the dower to the former matter of his wife, he mutt have ultimate rccourfe againft the 
manager who has fubjedled him to that lofs. The full comprehenfion of the principles of 
law, which the decifion of this cafe, in either way, is conlidcred by fomc authors to oppofe, 
mutt depend on the perufal of the doftrincs refpedting marriage in general, and particularly 
that of flaves. Vide Book of Marriage, Vol. II. 

f Nor have been acquired by any previous tranfadtions with the ftock, for this fuppoftdon 
is obvioufly requilite upon the fame principle, vide Tuzkera, A cafe in moft refpcdls analogous 
to the above is argued and determined on the fame principle in the Hedaya, Vol, III, p, 224.. 

+ Vide page 448. 


mediately 
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mediately on its being evident that a profit has. antetr, the llavr 
muft v be emancipated to the extent of his Ion's (the manager's) 
fhare, and muft perform emancipatory labour, for the owner of 
the capital flock, to the amount of his fhare of the value. Whe¬ 
ther or not the manager may be compelled to pay the owner's fhar« 
in money, if he be capable of doing fo, is a queflion which the 
Shaikh has decided in the affirmative ;■ but we hold emancipatory 
labour to be the owner’s only refource, although the manager b$ 
opulent. Again., if the purchale appear to be profitable when it 
is made, ftill we hold it to be valid *, and the confequence to be 
the fame as before; but, if it be admitted, that the manager becomes 
proprietor of the profit, only on its diftribution, the emancipa¬ 
tion of his father cannot take place. 


I* the owner of the capital flock diffolve the contrail of Moz£» 
rubut, and the flock confift of ready money only, and no profit 
have been added to it, the owner is entitled, whether the manage¬ 
ment have commenced, or nor, to re fume the whole of his original 
flock; but whether or not the manager, having ailed for a time, 
be in this cafe entitled to the ordinaly compenfation. for his 
trouble, is a queflion on which we have great doubts. If a profit 
have arifen on the flock, they divide it agreeably to flipulation; 
and, if the flock confift partly of goods, the Shaikh is of opinion, 
that the manager muft; be empowered to fell the goods, whether 
a profit be expelled to arife from the fale of them, or not, becaufe 
it is pofiible, that fome perfon may purchafe them at an ad¬ 
vanced rate; but, if the owner agree to receive them at their full 


Rules refpc&in£ 
the diflTolution 
of the cofttrafl* 
and various opi¬ 
nions regarding 
ifedc rules* 


* It h illegal where a profit has been gained, according to Aboo Hi; nee fa, vide Hedaja* 
Voh III> p* 2 * 4 * 

value. 
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inion is, that a manager has n< 
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•■tie diflolution of Mozaritbut by the. 
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:k; and, on the contrary, that the parties muft divi- 
it (land;, if any profit have arifen, or, otherwise, that t 


efume the whole. Again, agreeably to feme lawyers 


pi!’.. • 
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.'■' 1 S cr dlfcovei any perfon. who is willing to purchafe the 

goods at an .advanced rate, which would afford a profit to the 

parties, he may fell them to that perfon accordingly, or require 

the owner of the flock to receive them at this rate: but we me61 

this opinion, on the ground, that, as the profit muft at all events 
k. >..i__ .. V . . _ . 
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this decifioii a Sib to be doubtful; but if 


capital flock, in, confequence of the . .„ . .. 

on credit, be is certainly bound to realize the debts, and the 

* 

owner may legally compel him to do fo, whether a profit have 

> . • V ./..'is 


arifen or not.. The Tines, which have been here detailed, apply 
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to the diflolution of Mozambii!, by the manager, as well as by the 


ow'ner of the flock; and further, it is proper to.obferve, that, even 
admitting the obligation on the manager to difpofe of the goods 
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* ’Tliis dccillon is contrary to the opinion of the Saortncc lawyers, who confider the manager 
as entitl'd to fell the property for the p-rpoie of converting it into the (peeks of the original 
ftcrck, and hold him bound to return the original flock in fpe.cie:..Y its tledaya, Vol. Ill, 


•page 238. The Shaikh would appear to have coinc ided in opinion upon this queflioa with the 
Scomee lawyers, . 
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owner' of the flock, or tl 
to the partition, k is lawful; and if a h 
.the ■ manager muff refund.-the fn 
moiety ,of the lots, or the whole amoi 
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If the owner of the flock die, and the Ih 


» an d no profit have been added to it, tli 

■I 1 *’ ' vhether thc management have commenced or not j |HB 
a profit have an fen, the heir and the manager divide 
it: but, if the flock cor. fill partly of goods, the SAaiiAn of 
opinion, that the manager may fell them, - ’ ' • 


*> 5t * [> y agreeing to receive them at their full value. Our decilion 

rupon this point has already been ftated*. ■ If there be debts due 
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to the concern, the manager is. bound to realize them; and if 


the heir propofe to Continue him in the management,, and the 


Itock con fill of ready money, it may be done by the renewal of 
the contract ; but if the frock 'cdnfilj; of goods, it is unlawful, 
becaufe goods cannot con din;to a Mozarubia flock; Again, if 
manager die, and there be ready money only, without any 
addition of gain, the owner m ay re fume his capital; or, if there 
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iriginal agreement, and that, the other half is the firfl manager's, 
^ r 4ying to the fecorvd -the ordinary hire of his labour. This 
latter opinion is the moft approved, though there be alfo various 
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the -fifft manager, if he ^e made refponfible, has » 
R-courfe againft the fccond; whereas the fccond manager, il 
made refponfible, has recourfe (according to for''* 


■"T^y reaibn ol'the deceit which was tira- 
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analogy pi this cafe to that of an ulilrpatiqn be admitted, the above opinion could, have 

« prevalent opinion among the Soofmee lasers, and would 
appear..to gu;*c ti'ic deahon of that law ; -Vidie Medaya, Vof lll/-p*$ jjo- i. 
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and, when you have done fo, it lhall.pp'n. 

,opinion, thatrbe jj/j 

ucotqjr sfe'izm is invalid,, and that he continues indebted as be- 
Wf‘ hold the feizin to be valid , : Further, if the debtor 
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1st a pyrehaft with the amount of the debt after fdzin, the 
'mkh holds the purchafe to be hiS;Own,, becaufe he cannot pur*, 
fe, with his own identical pre jpcrty, a thing that jdrall belong 
to another. But, if he purchafe for his creditor on credit, or with® 




out paying the identical amount of his debt, there are two deci- 
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as an invalid contrad’ of JCeraz ; confequently, that, if the debtor 
the price of the article, he is acquitted of his. original debt, 
aying difeharged his creditor Vdebt to the fame amount by 
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contract of Ker&z is valid, and the condition alfo is legal, but 
the manager is not bound to perform it* 


. 


§$« 


If a perfon lodge, firft, one thoufand by Rerciz , on tjie condi¬ 
tion of having half the profit, and then depofit another, faying, 
join this to the former, on the fame terms,*' before the cir¬ 
culation of the firft thoufand in traffic, it is valid, and both 
fums confiitute the capital fiock, under the condition of the firft: 
contra®, or of each enjoying a moiety of the profit s but, if the 
firft thoufand have been circulated in trade, the Shaikh is of opini¬ 
on, that the laft agreement is invalid; becaufe, the profit or lofs 
upon the firft being already afeertained, the jun&ion of anew 

flock would be compenfating the lofs on one contra® or tranf* 

, 

a&ion by the profit on another .* 5 


If a perfon lodge a thoufand derhums in Reraz, and fay to the 
manager, * 4 add another thoufand of your own, and trade with 
u both fums jointly, on condition of my having two thirds and 
** your having one third of the profit/’ and the manager agree to 
this propofal, the Shaikh holds it to be null; and if the large/I 
ftiare of the profit be provided for the manager, the Shaikh holds 


* This, opinion of the Shaikh's, though it be tacitly admitted by the author of the text in 
all's place, vet in his Mokhtiiluf, its influence is in a great degree reftrifted by the following 
detailed ctecifion, “ If the owner do not exprefsly direft the two fums to be mixed, his fe- - 

** <cond depofit is equally valid with the firft, and the two are considered to form two diftinft 
« corn rafts. If he do di reft the intermixture of ftocks, and the firft confift of ready money as 
11 it originally flood, and the manager mix them accordingly, this alfo is valid, and they con* 
t** fiitute a Angle flock; but if a profit or lofs have arifitn on the firft, or it do not confift of 
ready money, the fccond depofit is invalid* 
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the law to be the fame: we rcjed both thefe opinions*. 
Again ( if a perfon lodge two thoufand dcrhums with another, fay* 
ing “ add a thoufand of your own to thefe, and let two thou- 
“ land conflitute a partnerfliip flock, and the remaining thou- 
“ be a flock in Kerfaf. f, the Shaikh confiders this trahf- 
aaion to be valid, and there is no difference of opinion an, 
the point.' ' ’ 1 . : *h v 


The owner ©f 
frhe flock is not 
anfwcrable for 
fums borrowed 
hy the manager 
without hie 
knowledge or 
etonfenu 


Cafe of c©nfu- 
fion of the Hocks 
of t\«o different 
owners in the 
hands of one 
manager* 


j i a manager in Afozafu&ut lutlain a partial lofs on any par" 
titular tranfadion, and, from a defire of concealing this lofs, 
left the owner fhould withdraw his capital, borrow a Ann of 
money to that amount without the owners knowledge, and pro¬ 
duce it with the flock, and the owner then diffolve the contrad, 
he is not anfwerable to the lender for the fum, which the mana¬ 
ger has borrowed * 

If a manager, having received from one perfon an hundred 
derhums in Mozdrubut, purchafe with them a female Have, and 
afterwards, receiving a fimilar amount in the fame way from 
another perfon, purchafe a fecond ftave, and then become inca¬ 
pable of diftinguifhing them, by having forgotten which of 
them was firft bought y in this cafe, the two proprietors of the 
ftock become the joint owners of the flaves* who mull be fold 
together, and their price be equally divided; if a profit have 

* That >s, we hold the tranfadion to be not exadly a deed of Mozarubut , bccaufe the legal 
definition of Mozarubut dots not apply to it, but to be a valid partnerftiip refembling Mozd- 

rubrit, vide page 405, m which we do not retire that the profit fhall be proportionate to 
tfee ftock, vide page 418, and MoWtutif, 

arifen 




arifcn from the tranfa&ion* the manager is entitled to his fhare; 
and, if a lofs have been fuftained by his ncgleft, he is rcfponfible 
to both the owners; but he is not bound to keep the flaves to 
himfelf, nor can the owners come upon him for their refpe&ive 
iharesofthe capital flock. The Shaikh does not approve the 
fale of the flaves, but prefers their appropriation to the owners 
by lot, and the continuance of the contracts of Keraz diftin&ly 
as before. 


It is lawful for a perfon, a&ing as a manager un^ V one con¬ 
tract of Mozarubut , to receive property in the fame way from 
another, and to trade with both the flocks j his fhare of the 
profit on the fecond contract is exclufively his own, and the 
firft owner can have no right in it whatever: at the fame time, it 
muft be obferved, that, if a manager undertake more bufinefs 
than he can execute, either by rcafon of his own wcaknefs or 
incapacity, or of the magnitude of the flock committed to 11 his 
charge, he is anfwcrable for the lofs, which may be fuflained by 
his firft employer, in confequence of his taking charge of fo 
large a fum, and muft apply the profit arifing from the fccond 
contrad in compenfating the lofs upon the former. 

If the capital flock in Mozdriebut have been expended in the 
purchafe of a Have, and the Have be afterwards flain by another 
Have belonging to a third perfon, a retaliation may take place 
again# the murderer j and, if no profit have arifen from the pur- 
chafc, the manager can have no claim; confequently, if the 
owner of the flock demand retaliation, or forgive the murderer 
without receiving a compenfation, the Kerdz is at an end; but, 
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aft as a manager 
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owners of flock 
under two dif- 
tinft contrafts, 
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I, that confideration is ftill a ftock 


if he pardon for a confideration....... „ 

in Kemz. On the other hand, if a profit have arifen on the pur- 

V 

chafe* neither tfie owner of the ftock, nor the manager, * 1 


can demand retaliation; and, if they pafs from it for a confi- 
deration, this confideration mu ft be divided according to the terms 

of their agreement. 

If a female Have be purchafed with the capital ftock in Moz&* 
ritbiit, neither the manager nor the owner is entitled tQ have 
carnal connexion with her; but, if either of them authorize the 
other to enjoy her, it is lawful; with refpeft to the manager, 
however, it is permitted only in rhe cafe of a formal declaration 
ofTubleel*' Further, it is not permitted, either to the mana¬ 
ger, or to the owner, to contrad a female flavc in marriage with 
another perfonj but, if they concur in doing fo, it is legal., 
Again, if the owner of the ftock, previoufiy to the purchafe of 
a female flavc, authorize the manager's enjoyment of any flave 
whom he may buy, this authority is not fufficient ; and, if the 
manager have carnal connexion with a Have, without the own¬ 
er’s confent, he muft pay her dower to the owner, although a 
profit have arifen on the purchafe j if the flavc become pregnant, 
and produce a child, in confequence of the connexion, and no 
profit be apparent, the child muft belong to the owner, and the 
manager is liable to ( Hudd) the pnnifliment of fornication % but, 
if a profit on the purchafe be apparent, the child is neceffarily 
free, the mother is an Omm~e-Wulud t and the manager is bound 


* Vide explanation of this term. Book of Pawns, Chapter IV, page z$i ; alfo. Book of 
Marriage, Vol, U, 

for 




, ( 4 % ) ; . ; ; 

for htr value, as alfo for the value of the child calculated at the 
time of its birth # : this proceeds upon the principle, that a ma¬ 
nager is the legal proprietor of the profit, immediately on its 
becoming apparent*!* for, otherwife, the decifion on this cafe 
would be exa6Uy as above ftated, 

A manager may not make a {lave, whom he has purchafed, 
a Mokatub, nor can the owner of the flock exert this privilege; 
•but, if they concur itv the deed of Ket&but , it is perfectly legal 
and valid i and, in like manner, if they concur in the emanci¬ 
pation of the Have, it is lawful ; and if no profit have arifen, the 
of patronage % is exclufively the owner’s; otherwife, it is 
vtfted in the owner and the manager, in proportion to their ref- 
pecuve (hares* 

1 f the capital flock in Kerdz have been an hundred deenan, 
and a lofs of ten demats have occurred in the management, and 
the owner then withdraw ten deenars of the flock, and a profit 
be afterwards gained; in this cafe, the capital flock muft be 
rated at eighty-eight deenars , and eight-ninths of a deenar; be- 
eaufe a lofs in traffic is not held to put an end to the concern, 
(whence it is that this lofs muft be compenfated from the future 
profit) and, confequtntly, the amount of the lofs is confidered as 

* This decifion, and the principle on which it proceeds, will be folly uoderftood by a re¬ 
ference to the Book of Pawns, Chapter IV, page 231, 

+ Vide page 44S, 

% Arab. Wrttt, the right of inheritance from an enfranchifcd flave, which is veiled in the 
mafter, on failure dfconfangutneal heirs—fee a foil explanation of the term and a defeription 
of the various rights of Wela in the book of Inheritance, VqI. IV. The Jut patronalut of the 
Roman law would appear to approach nearer to the fenfe of the Aratuc term than any ex- 
preffion, cither general or technical, which i& ufed in our language. 
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flock in the hands of the agent ; but, as the owner has withdrawn 
a part of the flock, viz. ten deenars, and this, of courfe, puts an 
end to the concern to that extent, in the fame manner as his 
withdrawing the whole would have diffolved the contract en¬ 
tirely, it follows, that he has finally fabroitted to the lofs on that 
portion of his capital, and that the remainder of the capital mud 
be debited with that portion of the lofs. Now, the lofs of ten, 
which the manager would have had to compenfate, if the whole 
flock had remained in his hands, would have been in the propor¬ 
tion of one deenar and a ninth part for every ten deenars of the 
remaining flock; confequentiy, a deenar and a ninth part, as cor- 
refponding to the ten deenars which were withdrawn, mufl be 
deduded from the capital flock of ninety, and eighty-eighth and 
cighty-ninths will remain ; fincc it is obvious, that the manager 
cannot be bound to compenfate a lofs, which was fuflained on 
property withdrawn from him. On the fame principle, it fol¬ 
lows, that if a part of the capital be withdrawn after a profit has 
been gained, the manager’s {hare of the profit, correfponding to 
that part of the capital, mufl be fecured again# all future contin¬ 
gencies ; and, if the capital have originally confided of an hun¬ 
dred deenars as above, on which twenty have been gained, and 
the owner then withdraw fixty, and a lofs be afterwards fuflained 
which reduces the capital to forty, the manager, refloring thefe 
forty to the owner, has recourfe againft him for five,* becaufe a 
fixth part of what he had before withdrawn was a clear profit, 
and the manager’s moiety of that profit, being permanently fe¬ 
rry red, cannot be brought to compenfate any fubfequent lofs j 
fince the withdrawing of a part of the capital is, in law, the dif. 
folution of the contra#, as to that part which is withdrawn. 





The invalidity of a contract of Keraz docs not invalidate the 
afts of a manager having the owner’s authority to ad, and on the 
contrary* his tranfadions are valid in virtue of the authority alonej 
but the whole profit is the owner’s ; the manager is entitled 
merely to the ordinary hire of his labour.? he is not jrcfponfible 
for any lofs which may enfue, unlefs it be occafioned by his own 
tranfgrefiion or negled j and he is equally entitled to his hire* 
whether his management be produflive of profit, or of lofs. 

The effcntial increafe or produce arifing from the flock cm 
hand, fuch as the fruit of a tree^ or the offspring of an animal, is 
accounted to be a profit on the capital, as is alfo the hire which 
may be received for the ufe of animals, and the dower of female 
flaves. Diminution, again, of the value of the flock, whether it 
he produced by fupervenicnt blemifk, or defed,.or by depreffion 
of the market-price, is accounted as a lofs, which mull be com* 
penfated by r the profit * and the deflrudion of property by fire, 
the lofs of it by theft, or by death, or other wife, are, according to 
the mofl approved opinion, to be placed to the fame account. 

If property be flolen or ufurped from the poffefKon of the 
manager, he is bound to exert himfelf in the recovery of it, and 
may appear as a plaintiff for that purpofe, againfl the thief, or the 
ufurper; but, if he negled this duty, even in the abfence of the 
owner, and where his exertion might be attended with fuccefs, 
Hill his refponfibility for the lofs is liable to great doubt; and if 
the owner hio>felf be on the fpot, and know the flate of the cafe, 
the duty of the manager to interfere may be queftioned. 
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The profit in MozMbut i. held by 1«M. 

mean of preservation, of the carnal f 


always be compenfated by the profit, whether it Slave ariien on 
the fame article, or on a different tranfa&ion, or even though the 
profit haye been acquired by one commercial expedition, and 
the lofs have arifen on another. Further, the manager is not pre- 
mitted to appropriate any part of the profit without the owner*s 
content 5 and, if a lofs have been fuftained, and the manager 
icftore the balance of the flock in ready money to the owner, and 
the owner then give it back, defiling the manager to commence a 
Second time, this is confidered to be a new contraa, and the pro¬ 
fit which arifes fr< m it cannot be brought to com pen fate the lofs 
upon the former; whereas, if the owner do not take pofleffion 
of the flock, but direct the manager to proceed, after it has been 
converted into cafh for the purpofe of reflimtion, this is not, ac- 
cording to the mofl correal opinion, to be confidered as a new 
coiitra&j confequently the future profit mufl compenfate the 
prior lofs. 


If the manager in MozdrubUt die, having the flock of one or 
more perfbns in his hands, and the owners identify their flock* 
they are feverally entitled to refume it, otherwife, they are all 
equal fharers in the amount ; and, if ihe property in the pofTtfiTi™ 
jpn of the deceafed be not known to conftitute Mozdrubut flock, 
it is confidered as his own property, fubjcbl to the jaws of 
inheritance. Further* if a perfpn die, and it be known that he 
held Mezdrubut flock, but the flock be not forthcoming at the 
time of his death, the right of the owner to come upon his eflate, 
m competition with his heirs* is liable to great difficulty* 
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(hall be refponfible for ' the flock, or for any fliarc of the lofs on »»d«*e»ptj*«<». 
if, this provifion is invalid, and the validity of the com rad it- 
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fdf is in this cafe doubtful: but, if the manager provide ?;|| 

that his fubfiflence (hall be chargeable againrt the flock, either 
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when on a journey, or at home, this provision is 




Invalid provifions are of three kinds : firft, fuch as are incom- 


i w ‘v'tw 'f ; ■•tii f-fr* njf/’ilv v \ *v "r'-'l 

u , 

alfUe 


M 1 <;■ V, t • • ' I . 

' ! '■}'/, f§ * V | 

patible with the nature and obje&s of the contrad j like a con- 
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dition, that the manager fhall not fell an article for more than the 
prime coft of it, or, that he (hall fell it for lefs than the prime 
cod, or, that the manager (hall not fell an article to any perfon 
but him from whom he (hall have previoufly bought it, or, that he 
fell neither fell ivor buy at all, or* that he ihall fell at prime coft 
to the owner whatever articles the owner may choofe to buy* 

J ) 

Secondly, fuch conditions as may create an uncertainty with ref 

■ ■ 

•ped to the profit ; like a provifion, that the manager (hall re- 
ceceive “ a portion of it,” (undefined), or, J< the profit arifing 
lt from one of the two bags of money,’ 1 ’ or, “ on the purchafc 
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** of one of two {laves,V or, M a certain number of derhuvu t as 

“ his full fliare,’* or, “ as a part of it-.;” and, thirdly, fuch, 

. * 

conditions as, though they be not incompatible with the nature 
or objeds of the contrad, are difadvantageous to its objeds, and 
hoftile to the nature of the tranfadion; like a proyifion, that 
the owner or the manager Ihall have the ufe of any article for a 
time, that he may wear a garment, or require the fervice of a 
{lave, to be bought, that he may ride a horfe, or be conneded 
with a female Have, and the like ; all which provifions are in 
themfelves null and void j and, if creative of uncertainty with ref- 
ped to the profit, alfo invalidate the contrad, other wife, accord¬ 
ing to meft lawyers, do not efie£l its validity, though even this 
opinion be liable to doubt. 
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SnJtuwS; the owner alleging that it was made on account of their joint 


concern, and the manager alTerting that he made it for himfeif, 
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his own idtemion ; and the fame exa&Iy is the law, if the 

nager fay, “ l bought it for the joint concern ,' 8 and the owner 
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affert a piahibt- 

chaj« if 1 $^ particular -article, and the manager deny this prohibition, his 

*;i the manager 
to b;? credited*. 

fciiral eonclufion k againft fuch a prohibition j and, if the mana- 


(the manager^) word imift be believed, becaufe the radical or na« 


gcr allege his having authority for a fale upon credit, or, tor a 

owner difavaw this llcenfe. 


f tbt: owner's word muft be believedJ but, if the manager affert 
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a'general, or,an abfolute authority, and the proprietor 
reftri&ion 1 to one particular mode of traffic, or, if the manager 
allege an authority for the purchafe of one particular thing, and 
the proprietor deny this authority ; in both thefe cafes, according 
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jj~* If a P cr(on ha ' ,c depofited a fum of money with two joint 
."’Is"';. mana S ers Ke'az, ami the parties afterwards difagree rcfpec- 
v c * * I « tln 8 - e amount ©f the capita] flock, the owner alleging,' that 


two thirds of the whole property forthcoming are (lock, and one, 


two tl 

' «-r ' 

third, profit; one of the managers lupp .rting this affertion, .and. PfClii 
* 

., !'V: :• v. 


the other manager alleging, that one third is the original flock, 


and that two thirds conftitute the profit, this latter’s aifirtion 
with his oath as to his own right mull be believed, and he mud 
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receive his proportion of that profit which he alleges to have 
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been gained, namely, 
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cafe, a fixth pari* of the whole 


property foilhcoming; then, the owner of the flock, in virtue 
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ol the full manager s confdhon, is entitled to the capital which he 


claimed, namely, two thirds of the whole property forth- 


% ^ hls P rocceds «Poa the foppofttion^ that the premfian of the comma-ref^fUng the IS? 
(kill have been that of a moiety to the owner of the ftcck, and a moiety to be equally divided 

feetwcciuhe two owner*. f i, ‘ “ ■/ r ''. 
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Iy a perfon, having lodged a fum of money in the hands 


of another, (by whom it has been profitably employed) 
afifert that he intruded it by the way of Mozarul/uty and the 


holder allege that it was a Kiirz, loan, . the moft approved, 


decifion upon this point is, that both the parties fit all be called 
Upon to fv/ear in fupport of their a fieri ions, and that having, 
done fo accordingly, both the allegations fhall be held in law 
to be refuted; and the holder of the flock fiiali he entitled 
to retain, from the profit, the greatefl of two fums, namely, the. 
ordinary compenfation for his management, (provided that do not 
exceed the amount which the owner’s allegation of A^r^x would 
have conferred on him,) or, the {hare of the profit which the owner 
has allowed to have been provided for him, if that be greater than 
the ordinary compenfation of his- labour. Some authors have main-: 
tained that the aflVrtinn of the owner of the dock, in a difpure of 
this nature, mull be credited* •> but the ground of their decifion is. 
cLoubtful; and further, if both parties refpedivcly adduce evidence of 


Tilii* is the ihofion of -.4 boo IKtmpefa : vide Hedaya, yol, II/, p, ; and the author 
of dke text, in his <f*zbra> has expreflfed the fame opinion, 
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iitftfi, fdirie aiith6rs have maintained, that no preference 
to either, feed that the 'profit mud be equally 
hereas, in this cafe, wc bedow the preference tip on 


evidence adduced by the manager or holder of the flock 
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e other hand, if,' mftead of a profit arifing, a lofs havte been 


and the owner in this cafe allege a loan, and the ma- 
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a Mozarubut , the affertion of the owner upon oath: 

2 believed. If the owner allege a Bezdut, and the ma- 
rt a Kerdz, (in a cafe where profit has been gained) i 
rtion, according to fome lawye*^, muff be 
becattfe his labour is his own, ahd the natural 
,c «gaind his conceding it gratuitotifly, till that 
■roved | but this dccifion is doubtful, andljit is 
Wronger grounds, that in this cafe alfa, both 
the parties fltould be (worn, and that afterwards the mana¬ 
ger liiould he entitled fo the fmalled of two fums : name- 



entitled fo the fmalleft of two lutes; name- 
Jy, the ordinary remuneration of his labour, or the iliare of the 
|>rofit which lie has claimed*. If the owfrer allege & and 






the holder offert, that the money was given to him as a loan, an 
oath from each of them may be required, and the holder mud 
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then receive the ordinary compenfktion for his management. 
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vpnotdu taking it from that dock, expend fome other property for the pur- 
pofe, either his own, or borrowed from another peffon, with the 
intention ol recovering it from the owner, his right of recovering |; 
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t, it a provifion have been made in the contra* 
for his deriving his fubfiftcnce from the flock, and he claim the 
amount from the owner, on the ground of his having defrayed it 
himfelf, this claim or affertion, fupported by his oath, mull be re¬ 
ceived, whether the flock be dill in his hands, or he have reflorcd 
it to the owner, 11$' $;§lp §tf4iMS’ $ • i . iMMk 
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OF MOZARAUT AND MOSAKAT. 

Of the nature and conditions of Mo%draut, 
Of the laws of Mozdraut. 

\ 

Of the nature and conditions of Mofdkdt. 
Of the laws of Mofdkdt. 


1 Im Book lias been added to the original digeft by the tranibtor, and contains a felefiion 
nt tl,e mod important cafes, refpeSing the t»-o diftinft contrails comprehended in the title, 
ishtch hare been dated by Ai.Um, H.utt i„ his Tuhrtrr. Thefe two contrails are ex¬ 
plained nndet two fepatate head. or titles by the author of the H,Jya, vide tranilation, vol. 
IV, and alfo form dtdtnll titles in the works of mod authors of the Imam K a fefl, as well as 
10 the original text, from which this Book has been tranilated; bat they bearfo dofe an 
analogy to each other, that the inclufion of them in one Book, as bv the author of the 

7 ZV l ?T ^ thC m ° ft natUMl 3nd m ° ft pr °P Cr arran S e ™"t* The terms Arrant 
an< Mojakat do not admit of any literal tranilation which could referable their technical 

-application : As infinitives of the fifth conjugation of increafe from the radical verbs Zumii and 
Suka, they literally fignify. mutual or joint cultivation, and watering ; whereas, the firft in 
the language of the law conveys, as the context will fhew, a compaft between the owner of 
land and a hufbandman, under which the latter becomes bound to cultivate ground with a 
provifion for his enjoying a fh«e of the produce. The fccond term conveys a compart fi™* 
Jar m every refpert to the firft; but having reference only to the care and culture of fruit 
and other plants, inftead of the general cultivation of the foil; on which ground, it has been 
by no means unaptly termed a compact of gardening, by the tranflator of the Hedaxa Both 
thefe contrails are pronounced to be invalid by Aboo HSneefa, vide Hedaya, vol IV d 
and 54. Aboo Yoosuf and Moairr r.; eld them to be valid; and the genc’ral pradicc 
of the courts of law throughout Afia, :hc Soomee dortrines have prevailed, has been 

conformable with the opinion of the latter, Among the followers of the twelve Imams no 
doubt of the validity of either of thefe contrails has ever been fuggefted, but the dortrines, 
refpeamg both of them, which arc contained in this book, will be found to differ eifcntiallir 
m feveral important points, from tbofc of the two difciples of Aboo Hvneefa, which guide 
the decifions of the Soonttet law. a 
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Jf^JOZARAUT and Mokhaburut are two technical appellations 
of one and the fame thing, Mozdraitt is derived from 
Zura> fignifying cultivation; and Mokhaburut from Kbitbdr, which 
Signifies foft ground. They both convey, in the language of the 
law, the making over of land to a hufbandman, or one who 
fhall till it, under a provifion for his enjoying a relative or in- 
difcwihinate fliare of the produce. It is equally lawful, whether 
the ground be totally walk, or there be palm .trees growing in a 
part of it qf equal extent with the wafte, . 

Mozaraut is a permanent* •* Contract; not to be refeinded but 
by mutual confent, and not annulled by the demife of either of 
the parties. The terms by which it may be validly concluded, 
are, on the part of the proprietor of the land, I have made 
“ over this ground to you by the way of Mozaraut, for fuch a 
** time* and at fuch a fhare of the produce, 0 or, u cultivate 
" this land, &c.° or, “ I have furrendered this land to you 
“ f°r cultivation, during fuch a period, and at fuch a fliare, &c.” 

Four conditions arc iridifpenfable to the validity of a contrad* 
of Mozdraut :—&//, that the produce of the foil be declared 
to belong in common, or indiscriminately % to the owner and the 
labourer ; Secondly , that the relative fliare of each be fpecified in 

* Arab, La&em, literally binding, and not to be diffolved at the pleafure of any one of the 
parties, oppofed to Jdez t voluntary or difcrctionary and diffolvable at the -will of either. Mozaraut 
is held to be annulled in conference ofthe deccafe of either of the parties, by the dotfmes* ' 
of the two diiciples of Abqo Hvnbbfa, vide liedaja, vol. IV, p. 49, 
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ihccontrad; Thirdly, that the period of the duration of the contrad 
be fixed ; and, Fourthly , that the ground be capable of cultivation 
o* of being turned to a profitable account*. If therefore it be 
provided, that each of the parties fhall have a particular part 
of the produce, as for example, that one of them (hall have the 
fLO: crop of the feafon, and the other fhall have the fecond; or, 
that one of them fhall have the produce of thofe parts which 
are contiguous to rivulets, and the other fhall have all the reft; 
or, that one fhall have what grows on one fide of the field, and 
the other the produce of the other fide; or, that one fhall have 
the winter crop, and the other the fummer; or, that either of 
them fhall have a fpecific portion, and the other the remain¬ 
der; in all and each of thefe cafes, the contrad is null and 
void. 

V,. ’ \''V v,-: 1 ■’*\ 

It is not requifite to the validity of a contrad of Mcz&raut 
that the produce fhall be provided to go in equal fhares to the 
parties; for either of them may ftipulate for a larger (hare than 
the other, or even for a fum of money in gold or Silver, addi¬ 
tional to his fhare of the produce of the foil, though this latter 
ftipulation be confidered as abominable. He may alfo ftipulate 
for a particular quantity of grain the produce of another field; 
but, if he ftipulate for a particular quantity, the produce of the 
foil which is the fubjed of the compad, and that the remainder 



* 1 hree conditions, which arc not confidered to be requifite by the Imamtca law, are held 
to be indifpenfable by the difciples of Aboo Honeefa ; firji, that the -party who is to 
fupply the feed fhall be fpecified in the contraft; ftcond, that the owner of the land fhall be 
excluded from any fhare of the labour or management ; and third , that the fpecies of feed 
ill all be exprefled, vide Hedoja, vol. IV, p. 42, 
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Tfce pre fit need 
nnt be eqtiilly 
fhared. 
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be equally divided, the validity of the Contra® is liable te 
doubt. In like manner, if it be provided that the party furnifhing 
the feed fhall firfl receive this quantity from the produce, and- 
that the remainder fhall be in common between them, the va¬ 
lidity of the Contract has been difputed by many lawyers, but 
h in this latter cafe, fupported upon’better grounds than in the - 
former. * : . ; ,-P' 


I* » 


Conditions in Moziraut are of two kinds: firft, thofc 
which would create an uncertainty refpe&ing the fhare of each n 
party in the produce of the ground, as where an undefined or 
unknown fhare may be provided for either of them, or where a 
certain number of meafures of grain may be agreed for \ and thefc * 
conditions invalidate the contra Ai ficmdlyi, fuch as do not create 
an uncertainty on this point, like a provifion that the owner of 
ihe land, or his flave, fhall perform a part of the labour, or, that 
the labourer fhall perform form other work for the owner of the 
ground i and thefe do not affe£l the validity of the contrail. 
Again, if it be ftipulated, that the labourer fhall have a certain 
ihare of the produce, on condition of his watering the ground 
irom « running fit earn, and'a different fhare in the event of his 


* Bccaufe the former is in direft oppofithm to the principle above ftated, that the produce muft 
be in common between the parties; whereas the latter does not, in one point of view, at all 
controvert that principle, fmcc it may be feid that the real produce of the ground, is what it 
produces over and above the quantity of grain which has been fown in it.—The Shaikh, how¬ 
ever, in his Xthajut only, hasadmitted this diffcrtio^; for, in his Mobeet, he has pronounced the 
wlemtion of a part of the produce by one party to him f-If cxdlufively, to be univerfally legal 
and valid ; and'the author of the text, in his MM/H/, has inclined towards the latter opinion . 
. ^ ea ^ l ^ e S Witte* l&*r, the refervation of any determinate quantity of the produce mutt 
in all cafes invalidate the compart, but not the refervation of a'relative fhare f vide tiedaja, vol. 
mi Pa S« 44-1*. 
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drawing the water from wells, the validity of the contrail, 
involving this condition, is liable to great doubt; as is alfo, on 
the fame ground, the validity of a contrad, which involves this 
ftipulation, “ if you fow wheat, I fhall have a fourth, if barley, 

“ a third, and if beans, a half of the produce/* or, “ whatever 
*' quantity of wheat may be produced, a fourth of it fhall belong 
“ tome; of the produce of barley, I fhall have a third, and a 
“ moiety of the produce in beans/* But if the owner of the 
ground were to fay “ of whatever may be produced from the 
“ foil, a moiety fhall belong to me/* this would be legal and 
valid ; and, in like manner, if he were to provide for a third part * 
of the wheat, a fourth of the barley, and a half of the beans, 
and at the fame time to fix the quantity of each fpecies of grain 
which fhould be Town, or the precife portion of the ground which 
fhould be occupied by each fpecies, there could be no doubt ? 
of the validtiy of the contradh 

It is indifpenfable to the validity of Maz&ratit, that the period The period of 

r the duration of 

of its duration fhall be fixed, by ffating the number of months; 

for, if the parties merely fpecify the grain which fhall be Town, 

although the ufuai period of reaping that particular fpecies be 

known, yet, if the period be not mentioned in the contrafi, it is 

null, according to the moft approved opinion* On the other r 

hand, if the period for the duration of the contract be fpecificd, 

and the crop arrive at maturity before the expiration of the term, . 

the manager is not at liberty to lay down a fecond crop of any S< 

other fpecies, although its maturity may alfo be expeded before 

the expiration of the term : this, however, proceeds on the fuppo- 

fition that the particular fpecies of grain to be Town, as well as 

the e 


IF the labourer 

»egle& to culti¬ 
vate the ground, 
he iaanfwcrable 
to the owner for 
the rent of it. 
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The ground 
tnufl be capable 
of cultivation* 


the period of the duration of the contrad, (hall have been fpecih« 
ed ; for, if the former have not been fixed, or, if it be of a nature 
of which two crops are ufually produced in a feafon, the labourer 
is at liberty to fow a fecond time, in the fame manner as if he 
had ftipulated for the cultivation of two or more difUn<$ fpecies of 
grain. If the term of the compad expire before the maturity of 
the crop, the prevalent opinion is, that the owner may infill on 
its removal*, whether the delay have been occafioned by the la¬ 
bourers negled, or by an unforefeen caufe, fuch as the change of 
weather, or the failure of rain at the particular feafon when it 
was wanted ; but, if the parties concur in permitting it to remain 
on the ground, either for a Con federation, or otherwife, it is law¬ 
ful; and, it a confideration be given, the fecond period mull be 
fpecified as well as the firfl. Further, if it be provided in a con- 
trad of Mozaraut , that, in the event of the crop not being ripe 
at the expiration of the fpecified time, an extenfipnof the period 
fhall take place, the contrad, executed upon this condition, is 
null, according to the prevalent opinion. 

Tf the labourer, negled to cultivate the ground, until the 
term of the contrad expire, he is refponfible to the proprietor for 
the ordinary rent of the ground, in the fame manner as,he would 
have been liable for the fpecified rent in a contrad of hire or leaf^ 
if he had rented a piece of ground for the purpofc of cultivation, 
although he had derived no profit from the leafe. 

It is indifpen fable to the validity of a compadof Mozdruui, 
that the ground which is the fubjed of it, fhall be capable of cul- 

* -This cafe is decidedjHfTercntly in thp Hedaya, vol.Ty, p. jr. 


tivation. 






tiVation, or convertible to ufc, by having water in the vicinity 
of it, from a rivulet, or well, or from a fountain or refervoir, or, 
by being fituated in a diftrid where the ufual fall of rain, at a par¬ 
ticular feafon, fupplies fufficient water for the purpofe of cultiva¬ 
tion ; for, if the fupply of water be impracticable, the contrad of 
Mozaraut is invalid. On the other hand, a contrad of Mozaraut 
is equally invalid with refped to ground which is inundated 
throughout the year, or from which there is no profped of the 
water running off, till the term.of the contrad {hall expire, or 
till the feafon for cultivation (hall be paft: but, if the quantity of 
water be inconfiderable, and fuch as not to preclude the cultivation” 
of particular crops, acompadof Mozaraut , in this cafe, is valid $ 
as alfo, by the moft approved decifion, where a gradual 
diminution of the water may be prefamed, contrary to the cafe 
of a contra6l of hire or leafe for the purpofe of cultivation, 
m which the fmalleft uncertainty with refped to the power of 

cultivating the foil, or of deriving the flipulated ufufrud, would* ' 

• - "% 

of necellity, invalidate the contrad. . 

If the requisite fuppiy of 5 water be cut off during the 1 term 
of a contrad of Moza r aut t the cultivator is at liberty to difFdve 
she compad, or to abide by it; and the fame exadly is the law, 
in the cafe of a perfon "hiring .ground- for the purpofe of culti* 
vation: but, the leffee, in the latter cafe, is rcfponliblc for a pro- 
portion of the rent cor ref ponding to the period df his leafe which 
has elapfed; and, if the whole rent have been previoufly paid, he 
has recourfe' for a proportion correfponding to the part of his leafe 
which is to rum 
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If a contraB of Moz&raut be concluded in general terms, the 
cultivator is at liberty to fow whatever he thinks proper; but, if 
the fpecics of feed be exprefTed in the contract, he cannot deviate 
in this refpeCl from the terms which are prescribed by the agree¬ 
ment ; and, if he fow any thing which is more prejudicial to 
the foil, the proprietor may either demand the ordinary rent of 
his ground, or may receive his fpecified (hare of the produce, 
and demand a compenfation for the injury done to the foil: but, if 
the deviation from the terms of the agreement be beneficial to 
the foil, it is fully fandtioned by the law, and the proprietor 
has no ground of complaint. 

If it be ftipulated in a contract of Mozaraut t that the culti¬ 
vator Shall fow grain in a part of the ground, and plant trees 
in a portion of it, it is neceffary that the particular portions of 
the foil, which are to be occupied in.each way, fhall be exprefled ; 
ahd the fame exadtly is the law, if a perfon hire ground for the 
pmrpofc of cultivating two diftitiflt kinds of grain, or of planting 

V 

two fpecies of trees, the cultivation or planting of which, refpec- 
lively, may have different effects upon the foil. 

C H A P, II. 

Of the laws of MozdrauL 

' If there be trees growing in a portion of the ground, which 
is the fubjeft of a contract of Mozciraut, and the proprietor enter 
into a compact of MosaMt with the cultivator, refpe&ing thofe 

trees 
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trees, concluding at the fame time a compact of Mozaraut , with 
refped to the ground which is fituated between them, it is valid, 
whether the wade or unoccupied part of: the ground be (mallet 
or greater than that which is planted, bor example, if the owner 
of the ground fay, " I have committed thefe palm trees to you 
“ by way of Mosakat, and this ground by way of Moz&raut, for 
«. fuch a term, on the condition of your having half the produce, 
this declaration is lawful; and, in like manner, if he fay, l have 
<> rendered you the manager of this ground and thefe trees, at the 
«< rate of a half” this alfo is valid ; or, if he fay, H I have com- 
<c mjtted the ground to you by way of Mozat'aut at the rate of a 
«4 halfj and the trees by Mosdkat at a fourth, or, conveikly, 
thefe declarations are legal: but, if he fay, “ I have committed 
“ both the trees and the ground to you by way of Mojakat , at the 
“ rate of a half,” the validity, of this declaration is liable to 
doubt j becaufe, on the one hand, Mozaraut or cultivation necef- 
farily requircs/wto or watering, and, confequently, the mention of 
thecaufe might be conftrued to imply the effed* and, on the 
other hand, the nature and condition of a contra6i ot Mosakat, 
as having reference only to trees or plants which are already a or 
growing in the earth, fhould naturally exclude wade land, or that in 
which there is nothing growing at the time : The moll approved 
opinion fupports the validity of the declaration-, where it is clear 
that the intention of the fpeaker was to apply the term Mofdktt 
in the fenfe in which it is metaphorically ufed in the 
language of the law, hut which is in reality its literal meaning; 
namely, that of watering the ground for the purpofe«of cultivation. 
The fame arguments exa&ly apply to the -Cafe of land, which is 

entirely wafte, being made over to the cultivator under the term 

p p p Mojakat, 


Contrafls of 
MoxfrtSc law¬ 
ful, where the 
feed is Applied 
by the land¬ 
holder and by 
the cultivator! 
kc* 


If t be Artel he 
fnrmthed by 
both joillty it is 
lawful# 


1 

# 


[ 49 ° ] 

fflofhk&t, as where the owner of the ground may fay " I have 
41 committed this land to you by way of MofdUt , on the coh- 
° dition of your having a half of whatever may be produced in 
“ it %' but if the owner were to fay 44 I have committed thefc 
41 trees to you hy way of MofakAt, on the condition of your having 
** half of the produce,” and not to mention the ground at all; in 
this cafe, there could be no doubt that the ground rotift be ex¬ 
cluded from the contraff, and that the labourer could have no 
right to cultivate the ground. 


Contracts of Mozdraxct are lawful, where the feed is Sup¬ 
plied by the owner of the ground, and the labour only by the 
Cultivator; alfo, where bo*h the f ed, and the labour, are provid¬ 
ed by the cultivator; and, where the ground and the labour art 
fupplied by ona party, and the feed only by the other:* but, if a 
perfon rent a piece of ground, and engage the owner as la- 
bourer to fow grain in it, and cultivate the ground for him, on the 
condition of his having a half, or any other fhare of the produce, 
this contract is null and void; by reafort of the uncertainty which 
mu ft fubftft refpeefting the fpecificd rent and hire, or the con fi der¬ 
ation for which it is concluded. 


If the feed belong in equal portions to the cultivator, and pro¬ 
prietor of the ground, and they ftipulatc for equal portions of 
the produce, it belongs to them in common, accordingly ; and 
neither of them has recotirfe for any thing againft the other; 
In like rnann<h, if they ftipulatc for unequal fhares of the pro- 


# t 


this laft fpcci'es is held to be invalid by the two difeipks, vide JTrfajtt, 


duce 








dttcc, it is valid, whether the greater fliare be provided for 'the 
owner, or for the cultivator ; and, if their (hares of the feed have 
been unequal, a,nd they flipulatc for equal, or unequal, fhares 
■ of the produce, the ftipulation is binding upon both. 
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!f a contract of Mozdraut prove invalid, the produce mull Where the con~ 

tr*£t proves in* 

belong to the owner of the feed ; and if he be alfo the proprietor 
of the ground, he mull pay to the cultivator the ordinary hire of J8. er <f “ 
his labour ; or, if the cultivator be the owner of the feed, he mull 
pay the ordinary rent of the ground to the owner: but, if the feed 
have been partly the property of both, the produce alfo mull 
belong to both, in proportion to their fhares of the feed ; and they 
recover from each other, according to the circumltances of the 
cafe, the excefs of the rent of the ground, over the hire of the 
cultivator, as to his lhare of the produce, and that of the cultiva¬ 
tor’s hire, over the rent of the land, as to the proprietors lhare of 
the produce. 

1 ■ 1 * 

If a perfon, wilhing to cultivate a piece of ground, fay to the 
owner of the ground, it I will low my own grain, and labour 
“ with my own implements of hufbandry, and the field fhall be 
f( watered from your well or refervoir, and the produce fhall be 
If in common between us,” this contract is valid: and, if three 
perfons unite under a contrail of Mozaraiit, one, being the pro¬ 
prietor of the ground, another, the owner of the feed, and the 
third, contributing his labour together with the implements of 
hufbmdry, on the condition of the produce being in common, 
this agreement, according to the prevalent opinion, is lawful, 
though doubts refpeding it he entertained; contrary to a contradl 

P p p % of 


of partnerQiip, which would be altogether null and void* Ira 
like manner, if there be four parties to the contratf:, and the la- 
hour, and the implements of hufbandry, be fupplied by two of 
them, diftin&ly, this agreement is legal; whereas, if it were execu¬ 
ted in the form 0f a contrad of partnerfhip, it would be invalid, 
and the whole produce would belong to the owner of the feed, 
he paying to the others the hire of the ground, implements, and 
labour. Again, if there be three joint proprietors of ground, and 
they agree to cultivate their property in partnerQiip, each contri¬ 
buting a portion of the feed, cattle, implements, and labour, and 
ftipulating for the diftribution of the produce in proportion to 
their refpedtivc fhares ; this agreement is valid* 

If a perfon enter into a contraft of Mozaraui with another 
refpe6ling a piece of ground, or if a perfon let a piece of ground 
to another for a certain term, and a part of the grain which is 
produced during, that term, fall from the ears in reaping, or other- 
wile, and yield a crop in the following year, this fecond produce 
belongs to the owner of the feed, and not to the proprietor of the 
ground, unlefs the former relinquifh his right to it* 


Difputts be¬ 
tween th . par¬ 
ties how to be 
•tyifted. 


If the parties ifi a contraft of Mozaraut difpute refpe&ing the- 
period which has been fixed for its duration, the perfon who 
alleges the longcft period muft bring evidence in fupport of his 
aflertion, otherwife, the denial of the other muft be received as 
to the excefs ; and, if they difpute refpeding their fhares of the 
produce, the affirmation of the owner of the feed, upon oath, muft 
be preferred : but, if they both bring evidence of their aftertiens, 


* Vide Book of Partnerlhip, page 416, 
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iv tor s evidence mud be preferred, though fome authors 
aintained that a decifion mud be made by lots. 



* If the cultivator afifert his having obtained a loan of the ground, 
and the proprietor demand a fhare of the produce, undey an alleged 
contra6l of Mozaraut, or claim the rent of the fubjedt, under an 
alleged bargain of leafe, and neither party adduce evidence of his 
aflertion, they mu ft both be called upon to fvvear, and having done 
fo, the decifion of the law mud give to the proprietor of the 
ground the ordinary rent of his fubjed. Further, the cultivator, 
has, in this cafe, a right to preferve Iris crop in the ground, until 
the feafon of maturity and reaping. Oa the other hand, if the 
cultivator, as above, aiTert a loan, and the proprietor allege an 
usurpation of the fubjed, the aflertion of the latter, upon oath, mud 
be believed, and he. is entitled not only to the ordinary rent of 
his ground, but alfo, to a compenfation for any injury or damage 
which the foil may have fuftained, and to have all pits, wells *or 
canals, which have been dug, filled up again; and the cultivator 
cannot, in this cafe, preferve his crop in the ground till the feafon 
of maturity,: but, on the contrary, the owner may iniid on its., 
being rooted out, before it become ripe, without paying any corn- 
peculation whatever. In like manner, if the cultivator allege his 
having a leafe of the ground, and the proprietor afTert the ufurpa- 
non of it, the decifion of the law mud be the fame, with that, 
which has been lad dated... 


Cite of a d!f, 
pute concerning 
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It is lawful for a perfon, having the charge of ground under a Th« cnitintor 
contract oi Mozaraut, to commit it to'a fecondarv cultivator, another perfon 

J with hhnfe'.f, or 

without the proprietors confent, if the fird contra& have been nuki ov,f thc 
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concluded in general terms ,* and he may alfo aflociate another per- 
fon with himfelf in the labour ; but, if the owner of the ground 
have expreflly ftipulated, that he fhall cultivate it by himfelf, he 
can neither affociate another perf&n with himfelf, nor make over 
the management to another, by a fecondary con trad. 

The tribute (Khuraj) due on lands which are the fubjeds of 
MozAraut, and all permanent charges, unconnected with the im¬ 
mediate obje&s of cultivation, are chargeable to the owner of the 
ground: but, if it be ftipulated, that the cultivator (hall pay them, 
or that they fhall be borne by both parties in common, it is equal¬ 
ly legal and valid. 

It is lawful for the owner of the ground to fix the quantity of 
the produce by computation or guefs ; but it is not incumbent on 
the cultivator to acquiefce in this mode. If he do content to it, 
it is valid $ and he is bound to adhere to it, in delivering the 
owner’s fhare, whether the real quantity of the produce exceed, or 
fall fhort of, the computed eftimation ; but this obligation is, of 
courfe, dependent on the future reaping and fecurity of the crop ; 
for, if it perifh by any unforefeen calamity, or untoward occurrence, 
without r.egled on the part of the cultivator, he is not anfvverable 
for the lofs. Ebne Edrees, however, has fupported a different 
opinion; he holds, that, if the fettlement by computation be 
concluded, in the manner of a fale, as by the owner’s difpofing 
of his fhare of the produce, either for a part of the produce 
itfelf, or for any other consideration, it is altogether null and 
void ;* if it bo concluded in the manner of a compofition of his 

* As partaking of the nature of a Mobskuiut fcle, vide Book I, Chapter VIII, P. 122. 

fhare. 
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fliarc, for a fixed portion of the produce, this alfo is null: but, 
if it be a compofuioh executed for a fixed quantity of grain, the 
produce of any other ground, it is binding j and the cultivator 
muft deliver that quantity accordingly, whether the produce perifh, 
or not. This opinion is by no means deftitute of foj-ce. 
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The (hare of the produce, which a cultivator derives in virtue 
of a contrafl of Mozdraut, although he be merely a labourer and 
not the proprietor of the feed, is held by the law to be acquir¬ 
ed by the cultivation of the foil, and not confidcred merely as the 
hire of an ordinary labourer; confequently, if it amount to a Nefdb, 
the Zukdt is to be levied from him, and not from the proprietor of 
the foil; in like manner, the proprietor, if his fhare of the pro¬ 
duce amount to a Nef&b, muft pay trie Z.ikdt on that amount; 
but otherwife, tio '/.ilkat can be levied. # 


If we admit the validity of a provifion in Mozdraitt for the'per- 
fon who fupplies the feed receiving that portion of the produce to 
himfelf exclufively, (which is fupported by the Sbatkbf, and by 
Ebne EdKEEs), and the parties afterwards difpute refpeifting the 


quantity which was fown, the affertion of the cultivator is to be 
preferred, if he be not himfelf alfo the proprietor of the 
feed; but, if behave himfelf fupplied the feed, the decifron is 

ca fe might, without any impropriety, have been omitted by the tranilator, as having 
reference to a branch of the fpiritnal law, Which does not enter into the plan ot this work. 
Its iotroduflion, however, affords ail opportunity for Hating a general mwrm of the /aM*m> 
law, with regard to the impoft of ZM; namely, that it can never be lowed from.grata, 
which has come into the pofleffion of the holder, by any other mode than Ins own cultivation 
of the foil ; and confegnently, that if grain be act.uitcd.ny purchafe, gift, lnre, or otherwife, 
there can be no impoft of Zukdt. 

t Vide P. 4 8 4* - TiuKU 


The c«!tiv>toi*i 
ihxre of it it 
fubjt& to the 
import of. Z$Mt* 


Cafe of difpute 
r*fpe£Uag thr 
quantify of grain 
which wai town. 









JMtaj&iraMt not 
annulled by tho 
ink of the land 
toadbifd perfon» 


liable to doubt. Further, if one of the parties afTert the fpccifici- 
tion of a fixed fhare of the produce, and the other allege that 
no fpecification took place, the aflertion of the former muff be 
credited, as fupporting the validity of the contrad;, The fame 
principle applies to the cafe of a contract of hire. 

If it be provided in a contrafl of Moparaui that the tribute 
( Kburdj) fhail be paid by the cultivator, and the amount of the 
tribute be known, it is valid, ae already dated, and the cultivator 
is anfwerable for that amount; but, if any additional tax be af¬ 
terwards impofed by the prince, the excefs mud be paid by the 
owner. L ^■ : '■' i '| 

If the proprietor of ground, after having made it over to 
another perfon by Mozawut , fell it to a third perfon, the contract 
of Moz&raitt is not thereby annulled, and the purchafer ts bound 
to wait until the term of the conttaffc fhail expire, if he have 
known of it, at the date of his purchafe ; otherwife, he has an 
option of annulling his bargain, or waiting till the Hated time, 
without any claim for corn pen fation. His claim for compenfa- 
tion from the fcjler, has, by fome authors, been fupported. 

If a perfon hire a manlion, orenclofure, for the purpofe of re- 
fiding in it, and fow grain or plant trees in the enclofure, without 
the owner’s confent, he is bound to remove them; and if he refuie 
to do fo, the owner may remove them of his own accord, with¬ 
out paying any compenfation; and is further entitled to the or¬ 
dinary rent of the ground,, which has been fo occupied without 
his confent, as well as to a compenfation for any injury fuftained 
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by the foil, and to have all pits filled up; but, if the gfound 
have been fo occupied with his confent, he cannot infift on the 
removal of the crop or trees, without paying a compenfation to 
the owner of them, for his Iofs. 



CHAP. III. 


A A 

Of the nature and conditions of MOSAKAT 

MOSAKAT \$ a tranfa&ion, having reference to durable or fixed 
roots, and containing a provision fora (hare of the fruit or produce of 
them. It is a derivative of the fifth conjugation, from Sukec, which 
fignifies watering ; and the agreement requires a declaration on the one 
part, fuch as, “ I have committed to you by the way of Mofdkat*” 
“ I have made you the manager of,” “ I have delivered over to you, 
«*■ thefe trees, &c.” or any exprefikm of a fimilar import; and an 
acceptance or confent on the other part, expreffed in the ufual 
terms. It is a valid contrad, and permanently binding upon 
both the parties, not to be annulled except by mutual confent, 
and not diffolved by the demife of either of the parties, nor by 
their infanity, nor inhibition from whatever caufe ; and, if a per- 
fon execute a deed of this nature upon deathbed, agreeing to 
give more to the manager than his ordinary hire, the validity 
of the provifion over more than a third part of his eftate, though 
it be queftioned by fome lawyers, is fupported by the prevalent 
decifion. If a perfon fay to another “ I have hired you to water 

* Arab. Sahjtoku, firft perfon fingular of the preterite, with the objeftive pronown annexed. 
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14 this orchard, till its fruits become ripe, on the condition of 
*« your having half the produce,” this declaration is invalid j. 
contrary to his faying “ 1 have committed it to you, by the way of 
u Mof£kat, yy which is perfe&ly legal and binding, 

A contract of Mof&kclt does not involve an option du« 
ring the meeting, becaufe this option is peculiar to fale *5 nor 
does it admit of optional conditions ; becaufe the confrderation, for 
which it is concluded, namely, the manager’s labour* is incapable 
of reftitution, in the event of the ftipulated option being claimed" 
and exercifed. This latter decifion, however, is liable to fomc 
difficulty and doubt. 

It is a condition of the validity of Mofakat, that the tranf- 
a&ioii lhail have reference to fixed roots, producing profitable 
fruit, which may be reaped without deftroying or injuring the 

♦ Vide Book of Sale, p. 46, where ftipulated options are ftated to be adraiflible in all con crafts 
except four, among which this is not included; and, consequently, the affirmative of the queftion, , 
the negative of which is here ftated only to be doubtful, may be confidered as the prevalent 
decifion of the Imamcta law. The queftion, what contrafts do, and do not, admit the reservation 
of an option to the parties of receding after their bargain has been concluded, is of confiderabic 
importance in the Mohummudan law, and has given rife to various opinions,. The prevalent 
decifion of the Jviamaa Code may be received, as it is ftated in this work; and,.as that ofthe Soonnee 
law does not occur in any part of the titdaya, the tranilator will be readily forgiven for extrafting , 
it from a work of great authority, termed the Ajhbab <u>u Nuzaer, and inferting it in this place. 

A ftipulation of option is ftated,* in the Foofoolool Emadee and other works, to be valid only m 
tight cafes* namely, Sale, Hire, Partition, Compofuion,^^/, Pawns, to the pawner only, Khoola* 
to the wife only, and Manumiffion for a confederation, to the Have only. To thefe eight, feven 
others are now added ; namely, Bail, and Transfer of debts, on the authority of the Buzxdx.ee * 
Acquittance of debt, as in the Oofool of Fuhhr ool EJIdm, Surrender of the right of Skwfa, 
on the fame authority, Appropriations, agreeably to the doftrines of Aboo Yoosuf, and 
Mozdrduh and Mo/alat , by rcafon of their refemblance to contrafts of hire; fo that, upon the 
whole, there are fifteen diftinft fpecies of deeds, in which the refervation of an option is adraif- 
fible. It is inadmiflible and null, in feven cafes; namely. Marriage, Divorce of all kinds, ex¬ 
cepting Kboofo, Oaths, Vows, Acknowledgements, and Surfi and Sulum, fates, 

plant. 




plant. Pate trees, vines* and fruit trees in general, may, therefore, 
validly become the fubje&s of Mo/dkdt ; whereas trees, which yield 
no fruit, and of which the leaves are unprofitable, fuch as the 
•willow or trees, the fruit of which is unprofitable, fuch as the 
firf, cannot legally become the fubje£ls of this conflrad; but, if 
a tree have valuable leaves, like the mulberry or Indian privet, or 
flowers, which may be turned to advantage, like the rofe, the va¬ 
lidity of Mofikfc, rcfpe&ing thefe, is fupported by the moft ap¬ 
proved opinion. 

If a perfon make over to another, by the way of Mojakdt , his young 
date trees newly planted, or any other newly planted fruit trees, 
and the period of the duration of the contract be one, in which 
the trees may bear fruit, and are generally obferved to do fo, it 
is lawful; and, if the trees bear fruit accordingly, within the fpe- 
cified time, the manager is entitled to his ftipulated portion ; but 
other wife, he has no claim againft the owner. J 

It is another condition of the validity of Mc/dkdt, that the 
tranfa&ion fhall have reference ixrnHb^^luaI.fruit, or produce of 
the trees alone, and that, reflrided to the period of the duration 
of the contrad; for, if it be provided, that the manager fhall have, 
together with a fhare of the fruit, fome joint right in the tree it- 
felf, the compad is invalid ; as alfo, if it be provided, that he fhall 
enjoy a fhare of the produce, fo long as the tree fhall continue to 

* Arab. Sufsaf, IPerfian, Bide, 

+ Arab, and Perfian, Sunoubur. 

4 ; The Smnee Uw differs in this particalar. Tide Hedya, vol, IV, page 57, 
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bear fruit; or even, for a fingle year, after the expiration of the 
term fpecified in the contraft. This latter decifion has been 
doubted by fome lawyers. 

It is a third condition of the validity of Mofak&t , that it have 
reference to fixed roots or trees, which are already planted in the 
ground ; for, if a perfon agree to commit to another, by the way 
of Mof&kat,. the trees which be is about to plant, although a period, 

• i, 

during which they moft commonly bear fruit, be ftated r the 
agreement is totally invalid; and, if a perfon fay to another, 
u plant trees in this ground of mine, and of whatever they pro- 
,f duce, you fhall have fuch a (hare for your labour, and the re- 
** mainder fhall be mine,” this alfo is invalid ; and the owner of 
the ground may infill on the removal of the trees, paying a compcn- 
fation to the planter, unlcfs he agree to receive them at their full 
value, and the planter confent to difpofc of them. On the other 
hand, if the planter prefer retaining his trees, he is entitled to do fo, 
and to remove them, without paying any compcnfation to the owner 
of the ground, for the damage which may be done to the foil: but, 
if the parties concur in permitting the trees to remain, on the 
condition of the planter’s paying the rent of the ground, it is 
lawful. The fame decifion exaftly applies to the cafe of a per¬ 
fon making over a piece of ground to another, for the purpofe 
of planting trees in ft, on the condition of the trees being in 
common between them, or, of both the ground and the trees 
conftituting a common flock. 

A fourth "condition of the validity of a contraft of Mofak&t 
is, that the period of its duration be defined and fixed, fo as to 

preclude 


L soi 3 

preclude the poflibility either of increafe or diminution, and, 
that the produ&ion of fruit within the fpecificd time fhall be 

inferiblc from common observation: there is no limitation, how- 

w * 

ever, preferibed by the law, with rcfpedl to the length of the 
period which may be fixed for the duration of the compaft; 
but, the fhorteft period admitted of, is that, in which the fruit 
■may be expc&ed to arrive at perfe&ion j and, confequently, if a 

period, in which #he fruit cannot arrive at that date, be fixed, 

« 1 

the contra® is invalid, and the labourer is entitled to hie 
ordinary hire, in the cafe of the fruit being apparent, as he 
is alfo, according to the mod approved opinion, though no fruit 
ihould appear. On the other hand, it is to be obferved, that, 
if the period of a full year be fixed for the duration of tht 
compa®, and the fruit merely appear, but do pot arrive at per¬ 
fection, even at the end of the year, in this cafe, the labourer is 
a fharer, according to the terms of his agreement. 

It is indifpenfable to the validity of Mofckit % that the labourer’s 
fhare of the produce fliall be fpecified; for, if this be not dated, 
the tranfa®k>n is utterly TiTv iHil, It'll' ii ii nUii, jf the whole produce 
be declared to belong to one party exclufively. Further, the fhare, 
which is fo fixed, mud be a common and indiferiminate portion; for, 
if it be provided, that one party fhall have the fruit of one or 
more identical palm-trees, and that the other fliall have all the 
remainder, the contra® is null and void ; as it is alfo, if a certain 

% '* 'I';. „ . * ' • S ' ' . V' £ .Q 

number of Rutls % or any fixed quantity of the produce, be fpe- 
cifically provided for one, and the remainder for the other; or, 
if a fpecific quantity be referved for one of them, exclufively, 
and the remainder be provided to belong to both of them in 
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common. This condition, that the (bare of each party (hall 
be fixed, is equally applicable tp the /mailed (hare, and to the 
Urged, and whether the fhare confift of one fraftion, as a third 
&c. or of more, as two fifths, or a fixth with the moiety of 
a feventhi confequently, if the fhare be left iti any manner 
doubtful, as by ftating merely a lot, a quantity, or a portion, the 
contra# is totally invalid ; and further, if the owner of the trees 
•fay, “ I have committed thefe trees to you, by the way of Mofdkdt. 
* 3 on the condition of my having half the produce,** and be filent 
as to the labourer s (hare, this contra# is held, by moft authors, to 
be invalid; whereas if he fay, “ on the condition of your hav- 
“ ing the half,** and be filent as to his own fhare, it is perfcdjy 
legal and valid. Again, if there be trees of different kinds, it 
is lawful to fpecify a particular (hare of the produce of each kind 
Separately, whether each particular fhare be equal to the other, 
or not; but, it is requifite, if the fliares be different, that the 
labourer be made acquainted with each particular fpecics of trees. 

I 

If it be provided in a contra# of MoJ&k&t, that the labourer 
fhall have a moiety of the produce of the trees, on the condition of 
his watering them from a running flream, and a third, on the con¬ 
dition of their being watered from a well by camels, this agree¬ 
ment is null, according to the prevalent decifion; and, in like 
manner, if the owner of the trees fay, M you fhall have two 

fifths of the produce, if you fiuffer lofs by the tranfa#ion, 

“ otherwife, you fhall have a fourth,** this agreement is in¬ 
valid. 


It is lawful for either of the parties in a compa# of Mojakdt, 

to 
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?o> ftipulate for alum of money in gold or filvcr, additional to 
his fhare of the fruit, though this ftipulation be abominable j 
and, if it do take place, the parties are bound to abide by it,, 
provided the fruit be not entirely deftroyedblit, if the fruit 
periih, the condition is not held to be binding, * 
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Of the Laws of MOSAXAT 
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Ir a perfon conclude a contract of MofcLkat , refpe&ing one 
particular orchard, agreeing to give the labourer a third of 
the produ e of that orchard, on the condition of his taking 
the charge of another, on funilar, or, on different, but, fpecific 

t» jft - » *: 

terms, it is valid. 

If the owner of the trees, in Mofdkdt , preferibe a particular 
mode for their cultivation, or give particular inftrudions to the 
manager on this head, the manager is bound to follow the 
mode, which is prescribed for him; and, if he depart from his 
iaftru&ions, either in whole or in part, the owner is at liberty 
to diffolve the contract, or to abide by it, and make the manager 
refponfible for the hire, of fuch labour, as'had been particularly 
pointed out to him, and he may have failed to perform. Fur¬ 
ther, if the contrad be concluded in general tejrms, it implies 
an obligation on the manager to perform all fitch ads, as have.a 

tendency 
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tendency to increafe the growth and produce of the trees j fuch 
as, lightening them, if they be over-loaded with fruit or blolToms,, 
ploughing the ground about the roots of them, digging and 
preferring holes in the earth, to retain the water around them; 
repairing the water courfes, drawing water, and watering the 
trees, weeding the ground, of grafs, thorns, and every thing which 
has a tendency to injure the trees, lopping of the withered and fuperu 
Huous branches, cutting down decayed trees, ere^ing ports for the 
purport? of extending and binding the branches of the vines, 
cutting oft fuch branches as appear neceftary to be removed from 
them, turning round the wheel by which the trees are to be water* 
ed, lupplying cattle, to turn the wheel, and to plough the ground, 
impregnating the female date trees, pulling and gathering fuch 
fruits as are ufually dried before they become ripe, ex poling them 
to the fun for this purpofe, and preparing a proper fpot for their 
e&pofure ; watching over, and preferving on the tree, fuch fruits 
asave allowed to ripen on the trees, until the period of their 
diftribution. Again, the duty of the owner, as held by the law 
to be implied by a contract, which is concluded in general terms, 
is to perform every a&, which may be requifite for the prefer- 
vation of the roots,- fuch as, ercaing a wall to enclofe the orchard* 
digging rivulets or wells for the fupply of water, making wheels 
to raife the water, and buckets to draw it from the well; but, 
whether the fupply of the flowers of the male date tree, for the 
purpofe of impregnating the female, be incumbent on the owner, 
or on the labourer, is a queftion, which it is difficult tofolve; be=* 
caufe, on the one hand, the fupply of flowers cannot properly be 
conftdered as *abour, and, on the other hand, the fecundation or 

produce 
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:raale tree is impofiible without it, fo that it re¬ 
ly of cattle, for the purpofe of ploughing the 
round, which, as above dated, is incumbent oa the labourer. 
This latter principle, as guiding the dccifion, has been preferred 
by th z Shaikh} and Ebne Edrees has preferred the former; 
yet, the purchafe of manure for the ground is held, unanimoufly, 
to be incumbent on the owner, and the fpreading of the 
manure over the ground is the duty of the labourer or gardener. 






Ip a contrail of Mojakat be concluded in general terms, without 

* 

dating the prccife duties to be performed, or the materials to be 
(applied by either of the parties, the rules, which are above men¬ 
tioned, fupply the place of ftipulations, with refped to both; and, 
every ftipulation compatible with the above rules, is held to be a 
confirmation of the duty : but, it is lawful to ftipulate for the per¬ 
formance, by any one, of an ad:, which, independently of flipu- 
lation, would be held to be incumbent on the other; unlefs it be 
provided, that the owner of the trees (hall perform all the neceflary 
labour, for this is inconfiftent with the nature of the tranfadion, 
and consequently renders it invalid ; whereas, a provifion for his 
performing any part, or even for his taking upon himfelf the 
greateft portion, of the labour, is fully authorized by the law. It 
is indifpenfable in all cafes, where a manager may undertake, by 
ftipulation, to fupply or perform any thing, which we have dated 
to be incumbent on the owner, that the duty fo undertaken fhall 
b« prccifely ftated and defined. 
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the manager, this ftipulation is valid; as is alfo, according to 
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queltion of doubt, whether or nor, the validity _ „. w wvllll . a% _, 
require, that the expenie of .heir maintenance ihall be fixed. 
It is tndifpenfable, that the perfons of the flaves, to whom ihe 
ftipulation of the contraa lias reference, be fpecifically known to * 
the gardener, either by ocular tafpeflion, or by defeription, which 
f , fltall anfvver the purpofe. 
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according to the mod approved opinion. The Shaikh has pro- 
nounced it to be null, and holds a contraS, which involves iuch 
a provifion, to be totally invalid. In like manner, if the hire of 
the a Aidants be made payable by the owner of the trees, we 
hold the ftipulation to be legal: but, if the amount of the hire 
be undefined, we hold the contraft to be invalid. 




vSth tejfjiedl t» Compacts of gardening are lawful, with refpe&to fruit, which 
Ucpthierf is not cxifting, or fo trees, which have no fruit on them at the 
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if it be fufceptible of increafe or improvement by the labour of 
the manager, the validity of the contraft is maintained by the 
prevalent, and moft approved decision: but, if the remaining 







work to be performed be fuch as cannot occasion any increafe 
of the fruit, like the mere Gripping of the trees, when the 
fruit is entirely ripe, the contract is invalid. Upon the above 
principle, namely, the validity of a compadt of gardening, with 
refpedt to existing fruit, if the fruit have approached to maturity, 
before the conclusion of the contradt, the Zuk&t muff be levied 
from the owner $ otherwife, it is exigible from both, in propor¬ 
tion to their refpedtive Shares, if the Share of each of them 

< \ 

amount to a Nefafr. If not, there can be no Zukdt 




If a perfon fay to another, u 1 have made over to you, by the way c>fe of (wo#r ^ 

•* of Mofakat, thefe two orchards, and you Shall have half of the JeTt’£” ?»™ 

“ produce of each,” or " a half of the produce of this, and a third ^* reni eondi ' 


“ of the produce of that other*' this agreement is valid : but, if he 
fay, a half of the produce of one, and a third of the produce of 
“ the other” without distinguishing the orchards, the contradt is 
null and void ; again, if it be faid “ this orchard is committed to 
^ou^- : have a mdiety of the produce of 

one half of it, and a third of the produce of the other half,’* 
the contract, concluded in thefe terms, is valid, although 
the portions 4 of -the orchard be not fpecifically referred to. 


, 


®I«§ 


m 


4 t 


46 




\ 


* Vidft explanation’-of Zuidt and Ntjdby Book I, Chapter II and III, of th z lie day a: alfo r 
Note, page 449 of this Digeft, where the principle of this laft decifion- is Hated; namely, that the 
rights ot two peKotis in one thing cannot be combined, in brdcr to conftitule a Nefdb, or, an 
3gp^ atc » awcunr i ^ rom which the imp>ft of Zukdt might be legally levied* 
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an orchard in parfnerfhtp, and they 
r ., labourer,, under a compaa: of gardening, on tl 
condition of his having a moiety of the produce of the (hare of 
one partner, and a third of the produce of that of the other, and 
each partner V ihare of the orchard be defined, the compa6t fa 
legal and valid; but, if the fit ares of the partners be unknown, 
the contra a is utterly invalid ; whereas, if the fame lliare of the 
produce of both portions of the orchard be provided for the 
Jabouicr, it is immaterial to the validity of the contra#, whether 
the portions be defined, or unknown. 
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So 1f 3 pt ,r ’ ,n raakc over his orchard, by a contrafl of Mojakat, 

to two perfons, jointly, and fpecify the fiiare of the produce, 

Pf: v ■ W J Ch 1)01,1 of ,hem 013,1 be ^titled to receive; it is lawful, 

wnethei the individual lhares of the labourers be equal, or other- 

Wife; and, if their lhares be left undefined, the legal conUniftion 

of ‘ h * contrad is, that the labourers lhall have equal lhares 
o£ the ftipulated. price of their labour. 

/ V. 

If a perfon conclude a compad of gardening for three years, on 
*e condition of his having a half Of the produce for the full year, 

a third of the produce for the fecond year, and a fourth of the 
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produce fos the l a ff ycar, of his management, this contra£t is legal 
and valid. :•' - 7 ' : p-;" 


c for three yean, 
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•a different 

conditions. 
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Mof«Ut is v*!!d 
with refpeft to 
trees which d* 
pot require ar- 
lificiaUrrigalaau« 



Compacts of gardening are lawful, with refped to trees, 
which bear fruit without being watered, as well as to thofe, 
of which the produce u dependent on artificial irrigation. 
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tained, that the gardener muft continue his labour, and his care 
of the trees, till the fruit arrive at pcrfeaion $ but this decifion is 
liable to doubt. On the other hand,' if the period of the duration 
-F the contra# have been fuch, as to preclude the produce of fruit, &M ' : 0 

. ..... , ..... , , babiliiyof pro. 
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f r to occafion an equa 


1 is confidered as invalid, an 


babiltiy of pro. 
ducc it not luf- 

bourcr is entitled 
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to his ordinary hire 5 nor can he, in this cafe, demand any fhare 
of the produce, even though fruit be a finally produced, within 
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the period preferibed by the contra#.* ' 
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re trees, die, the heirs of ia , he 


If the gardener, or the owner of the trees* 
the deceafed muft take his place, and mud abide by the terms 
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lbs parties d)« 

irg. 


of the contra#. Should the heirs of the gardener refufe to 
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continue the work, they cannot be compelled to do fo, but the 
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magiftrace muft hire a labourer in their ftead, and the hire muft i 


be paid from their inheritance. If a labourer cannot — r 
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cured, or if there be no property of the deceafed, to be applied 
to this purpofe, the owner may annul the compa#, being an- 






fwerable to the heirs of the deceafed, for the ordinary hire of 

. '■ : i\ f .'••• ■’ ■ ■ ■ • ••■■i 1 ■ ■ • • ■(• • ■ • 1 ■ :* ;• ^ ■ \. . , *.» • >*>., ^ :■ ,v * *• 1 •' v ' •• • , • - i *•; >t? 

his labour, till the day of his death. If he prefer to abide by the 
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* This laft dccifioa is contrary to that exprefled in the ludoyct, to!. IV, Page >7. 
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in which cafe, the magiftrate mi 
Tceafed, and the proceeds m 


lecline both to pu-rchafe the tore 
his own tore of the produce, the 
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of the deceafed, and muft 
“oceeds of it, to perform the remaining 
to the heirs. The fame exadly is the 

..„.__ . . . . rot have approached to rnaturit^ 

at the time of the labourer’s death ; and further, in .every event, 

»To abide by. ; .^'e‘-^pc#iiw '" : - 


fh ire of the produce j or, if this be infufficient 

( .; t * v ; v '■ : *: , ■ ! ' , ,, , ;x ,g' jl: 

to retmburfe him, agreeably to the moft approved opinion, he 
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Hidy recover, from the inheritance of the deceafed. Again, if 

1 

there be no magiftrate to refer to, the owner may call witneffes to 
his difburfement of the charge of labour, for the purpofe of tfta- 
blHhing his right of recovery, and the right is thereby preferved: but, 
if a reference to the judge have been piadicable, and he have made 
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the difburfement of his own authority, even calling witnefTes 
to the fad, hisv right ct recovery tnuft be loft, in the fame 
mauner, as if his a ;i i a 1 been gratuitous. 
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‘-liie labourer, und = r , cnmpS of gardening, anfeond, rhe roan 
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iftrate mull apply a part of the abfeon- 
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cafe, the 

-der’s property, to complete the labour which he was bound to 
perform, unlefs fome perfon offer to perform it, gratuitoufly. 

If' there be no property forthcoming, the magiftrate may bor¬ 
row, on the labourer’s account, what is required for this purpofe ; 
or, he may hire another labourer, under an agreement to repair . 
the loan, or to fatisfy the fecond labourer, when the fruit (hall 
- arrive at maturity. If all thefe mcafures be im'pra&icable, the 
owner of the orchard, after a reference to the magiftrate, may 
incur the expenfe himfelf, or, if a reference to the magiftrate be 
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jmpra&icable, he may call witnefiTes to the dilburfement, 
preferve his recourfe : but, if he ad entirely by his own autho 
rity, his difburtiment is a gratuitous deed. In the cafe of 
rescinding the contiad, he is anfwerable to the abfeonding gar¬ 
dener, for the ordinary hire of his labour, till the day of his 
abandoning the work; an! if any gratuitous labourer fhould offer 
to a<ft in his ftead, the power nf refeinding the contract is liable 
to doubt. If a ftrangcr perfomn the labour, without in¬ 
forming the owner, the firft labourei is entitled to the benefit, 
and the adt of the ftranger is confidered a: gratuitous. 
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olalat, is 


The labourer or gardener, under a contract of 
confidered by 'he law, as a truftee; and, confequently, he is not 
rcfponfible for any lofs, unlefs it be occafioned by his own neg¬ 
ligence, or trefpafs. His teftimony, upoh oath, mull; be re¬ 
ceived as a proof of the deftru&ion or fefsif and, p a defence 
againft the charge of fraud, if fuch a charge be preferred 

againft 


The ^defter h 
a truftee* 
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owner is not at lib' 

bis own fhare of the produce, though/fc 
* management of the owner’s fhare; and, if the owner appoint 
another perfon to watch over bis diare of the fruit, the 


il®liii 
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this perfon mull be paid by the owner, and cannot be demanded 
from the gardener. 
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^en«r*i lnc*ptw 
city to pet form 
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Jf the gardener become incapable of performing the whole of 
the Aipulated work, without any breach of his trod, or, being 
dill confidered as truft worthy, an afliftant may be joined to him 
by the owner, but he cannot be removed from the management, 
and. he muft pay to the aftiftane his hire: If he become entirely 
incapable of performing any part of the labour, /Another may be 
fubdituted in his dead, and, in this cafe, alf^i he is anfwerable 
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for the hire of his fubftnute 
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If the parties, in a compad o.f^gardetiing, difpute concerning 
the fhare of the produce, whM* was provided for the labourer, 
the word of the owner, ai>/not of the labourer, mod be receiv- 
ed ; and, the parties arc not both to be fworn, but, the oath of 
the owner muft be foftcknt. The fame exadly is the law, if 
they difpute cb/icerning the number of trees, or, the portion of 
an orchard, to which the terms of the com pad: had reference'; 
but, if either of them adduce evidence of his afTertion, the evidence 
mud guide the decifidn ; and, if both of them bring proof in the 
caufe, the \#jtneffes for ‘he gardener muft be received, in preference g 
though the Shaikh have preferibed a decidon by lots. If there 
. : : '• .1 ' ' be 
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joint owners of the orchard, and one of them fuj 
afler'ion of the gardener, he is entitled to receive, from that: 
one, the full amount which he has claimed, and, from the other, 
what the other (hall have fworn to* or, if the acknowledging 
owner give evidence againft his partner, and be a perfosi of ir¬ 
reproachable chara&er, his evidence muft be received, and, being 
joined to the oath of the gardener, fupjn*** bis claim againft the 
other. * If there be two gardener!, inftead of <*ne, and only one 
owner of the orchard, and one of the gardeners &lye evidence 
his fellow, this teftimpy muft be received, upon th^fktne 

principle, 
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The labourer, under a contra# of Mo/akdt, is confidcred as zhat Vi? 

^ levied from boh* 

the proprietor of his fpccified fliarc of the fruit, as foon as it ap- th ep «u... 
pears upon the tree, and his right is not held to be dependent 
on the adual divifion of the produce; confecjuently, Zukdt raajr 
be levied from his fhare, if it extend to a Ne/db ; or, his (liare 
of the produce, under this contra#, may be legally combined with 
any other frqjt, which he poffcflee, in order to conftitute a Ne/db; 
and the fame rule applies to the owner of the orchard, if his fliarc 
extend to a Nefdb, either fingly, or combined with other fruit, 
which he poffeflcs : but, the fhare of one party cannot be joined 
with that of the other, to conftitute a Ne/db; nor can the ex¬ 
emption of one party from the impofl of Zukat « by his being a 
Chrijliarty or a Uokdtub , have any influence to exempt the other 
from this duty,: if his (hare extend to the preferibed amount. 


If the fubjt# of a compa# of Mo/dkdt be palm trees, which T (;butechar j*j 
are planted ih tributary land, the tribute (Khurdj) muft be paid owaer. 

by 


1 





. 


h i' ’* mm 

■' . 

‘ ' '• \ 1 V,; ■■ 

•If • 1 


Wb : 

s 




mm 


( I ‘4 ) 

c owner of the freesi but* if it 
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that the whole, or a part, of the* tribute*. toll be paid by the gar*. 

dencr, it is lawful, and the gardener muft pay the amount, ay* . 

Cor 4 »ngiy. - 
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Ir it be provided in acpmpa&<>f Mofak&t , that the labourer 
toll receive a fum of feparately from, or in lieu of, his 

tore of the produce, and that the owner of the trees (ball have 


t*ir<miloi* for a 
fum of money* 
to thn labourer. 

In Iku of hia 
tore of the fruity 
invalidate to 
coiitraft* 

the whole, o£ the fruit* the compafl is utterly invalid 5 and, in 




Tha gardenei? 
aanmot make 
over his trwft 
So another per* 
fen. 


Cafe of an or* 
chard, ufurped, 
*nd committed 
tio th« charge of 
* gardener. 


like manner* if it be ftipulated, that the labourer toll receive the 
produce of the year following the term of the contract, or» , the 
produce of any other orchard than that what is the fubjed of the 
compact, this agreement, is invalid; and, if the gardener under¬ 
take to labour in fame other orchard, or, for fome other year, 
than thofe which are the fubjeds of a contract of Mof&kai, 
this, condition is confidered by fome lawyers to invalidate the 
com pad. 


It is not permitted to a labourer, under.a contract of MofQkat* 
to devolve his charge upon : another, by a fecondary compad, 
although the perfon to be fubftituted be in every refped worthy 
of the truft. * 




If the fubjed of a con trad of Mofahat turn out to be s the pro¬ 
perty of fome other perfon, than him who has entered into the 

(Mi, « ,V ^ ; .v_; ■ ; 

agreement, the compati is neceflarily annulled, the fubj.e£t muft 
be reftored to the ownqri and the labourer has no claim, againft 
him, npr, for any tore of the produce; but, he may recover 
his ordinary hire, from the perfon who concluded the agree¬ 
ment; 
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nen t j !’;;*$> ^ an y <* r ditmmitidn of the fruit hbve been ^tcU 
dueed by bis.negleQ; the owner may deriiand a cbmpcnfatjjon; ■•***"’' 
from biiii* or; from the other party to the contra#; but .the 
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ultimate ■ recourfe muftj in either event, be Had againff the latter j 
namely, the ufurper of another’s right. Again, if the parties; 
have aflually divided, and con fumed j the produce of the trees, % 
the ow/iermay recover the whole amount, from cither, at his * 
pita fure, or from both, it! proportion to their fliares i if here- ; 
cover the whole from the uftirpeiy the latter’s claim againft the 
gardener, for the amount which he may have confumed, is liable 
to great doubt; and, if fupported, mull be chargeable with a de- 
efudion, on account of the labourer’s hire, proportioned to the 
ufurper *s ftxare of the produce. On the other hand, if the owner 
recover ffom the gardener, the latter has an unqueftionable claim 
againft the ufurper, for the amount which he may have re¬ 
ceived, and alfo, by the prevalent decifton, for the hire of his 
labour proportioned to that amount; though this latter claim have been 
doubted by Tome authors. If the owner recover from both, joint¬ 
ly, the gardener jias recourfe againft the ufurper, for the above 

' 

mentioned proportion of his hire; and, if the fruit have beer* 
blafted on the trees; cv Jure Its divii-'n bit ween the parties, |he 
prevalent decifton of the law is cxadl k above ftated. ' 






When a compa# of gardening is invalid, the fruit belongs 
to the owner of the trees, and the labourer is entitled to the 

ordinary hire of his labour. 

% ’ ‘ * 

If h perfon hire a gardener to take care of his fruit; after it 
has approached to maturity, for a certain fhare of the product; 
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If the campafl^ 
fv #ve invtlid|thc 
fruit belongs to 
tht ow ner of the 
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thisi agreement is equally valid, with a regular compa0 0 f ga ^ 
denipg; and, in like manner, if the engagement take place 
before-the maturity of the fruit, with a view % the preferva. 
tton oi the trees, and on the condition of the labourer's receiving 
the whole, or a part, of the produce, whether he engage to 
n move a Immediately, or not, the contraa of hire is authorized; 
but, if an engagement of ifci* nature take phee, before the 
pearance or formation of fruit upon the trees, whether for the 
whole, or a part, of the eventual produce, it is totally 
invalid, . .. * • ’ ^ 
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